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CONSERVATION qOlV~IJISSION: Construing Section 8900, R. s. Mo. 
1939. FISH AND GAME: . 

IIonor•able George Adams 
Prosecutiug Attorney 
Audrain County 
Nexico, IUssouri 

Dear Mr. Adrons z 

June 16, 1941 .. 

FILED 

This will acknowledge receipt of your request for 
an opinion under date of May 27, 1941 which reads, in 
part, as follows: 

"I find that there is a statute section 
8900 R. s. Mo. 1939 stating under VThat 
circumstances that land owners and 
tenants may destroy any wild fur-bearing 
animal which is committinG: depredations 
upon poultry,-crops -or domestic aninmls • 

. 
"My idea is that the farmer will have a 
slim chance of protecting his property 
from the foxes if he is not allowed to 
kill them except when he sees them 
c'ommitting depredations on his poultry 
and pigs. The short investigation dis• 
closes that the word is sometimes refers 
to the past as well as-the present depend• 
ing upon the context. · 

"I would lilte to have your opinion as to 
the word is in said section with citations 
of authorTfies, if any you find, to support 
'Corpus .;ruris which says •however, according 
to the context, the word may not have a 
present signification, and may accord.incly 
have a future or past meanine;.'" 
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Section 8900, R. s. Mo. 1939. is as followss 

"It shall be lawful for land owners and 
tenants to destroy any wild fur•bearing 
animal -which is committing depredations 
upon their poultry, crops, or domestic 
a.."limals, but under no circuntstances shall 
it be legal to sell, ship or commercialize 
in the pelts of such deprBda.ting animals, 
or any part thereof • if cauc;ht or l:t1lled 
out of season. tt 

The word «iatt is ordinal .. ily defined as third person, 
present indicative. of the verb "be". The word., in its 
plain and ordinai'y usual sense denotes present tense. 

In, l{asarsky v~ New York Life Insurance Company~ 260 
U, Y, s, 769, 1. c. 771, the plaintiff was seeking to re
cover under two life insurance policies. There are two 
clauses in each policy which reads as follows: 

"·!.~ * * 'Permanent Diss.bili ty-·Disabili ty 
shall be presumed to be permanent. ·~r * * 
(b) After the insured has been so totally 
disabled for not less than three conse-cu
tive_ months immediatelz preeedin~ receipt 
.2£ proof thereof •. v fRO~· 3. Bene it•
~pon receipt of the Company's Home Office 
before default in the payment of premiums, 
of due proof that the insured is totally 
and presurtJ.e.bly permanently disibled. ~io ·!t-- *tt' 

The court. in construing the word uis" in Clause Uo. 3., 
held that same constituted the third person singular of 
the present indicative of the verb "be11 •• In so holding the 
court said. at 1. c. 772: 

"The company insists that the reasonable 
construction to be placed upon the w~rd 
tis' as used in the policy term._ clause 
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three, 'Upon receipt of due proof that 
the insured~ {t- ·:~ ,;t- presumably permanent
ly disabled, t etc., should be tl1B. t the 
defendant was to be furnished with due 
proof of disability at a period during 
the existence thereof. In view of the 
context such construction would appear 
the fair and reasonable intendment there~ 
o.£. The word •is' constitutes the third 
person si:n.gular of the present indicative 
of the verb 'be.• It ie employed only 
in indication of the present tense. 
I~ it been used with regard to an action 
or condition consurmuated or in the past 
the ·words •was' or 'has been' might onl'l 
p;ppropriately have been employed. * * ·tt-

In Indiana State Board of t1ed1cal Registration and 
Examination et al. v. Pickard, 93 I:nd. A.pp. 1?1, 1. c. 
1~9 .. 180, 177 n.., E. 870, in construinc; the expression 
"is a graduate" in an act whi.ch required the issuance 
of a lieen~e practicing medicine wit..'lout" an examination 
to one who ls a graiUa.te of a certain school or college, 
the court held the word "is" as used in said statute 
shouldbe construed as being present tense and that had 
reference. of course, to the time when the act took 
~ffect. In so holding the court saidt 

ltJ:n construing a statute, courts will 
give ef'f'ect to the intent of the Legisla
ture• and, in seeking such intentt- will 
~QQ~to the act as a whole, ae well as 
i,t:f general purpose and the evils or 
mischiefs it i:s enacted to remedy. The 
words .or phrases of a statute will be 
taken in their plan, ordinary and usual 
sense unless a contrary purpose is 
clearly manifest- Sml.th, Trustee, v. 
State, ~ rel.. ( 1930), 202 Ind.· l85, 
172 N. E. 9!!. Webster's New Interna
tional Dictionary derines the word 'is' 
as being the third person singular 
p;x:>esent indicative of the verb ~· The 
word 'is' in its plain, ordinary and 
usual sense denotes present tense, and 
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there is nothing in the above-quoted 
statute to denote a contrary purpose 
1n the use of this word. The phrase 
tis a graduate' has reference • of 
course, to the time when the act took 
effect, .for, .from that t1me only, a 
statute ordinarily speaks. Uoe.~land · 
v. StatE) (l86l), 17 Ind. 489. 1ie act 
1n question became effective May 16, 
1927. We hold that, as a. prerequisite 
to a11. appli~ent being granted a certi• 
ficate for a license under Section 2 
of this act (Acts 1927, ch. 248, P• 725), 
it is necessary that such applicant 
pre21ent to the board satisfactory 
evidence that he was, on or before 
May 16, 1927, a graduate of a school 
or college teaching the system or 
method of healing which he VIas practic
ing on January 1, 1927." 

In State v. Boner et al., 49 s. n • .-944, the court 
aloo construed the word "istt to be in the present tense, 
and not the perfect, 'thas been". In so holding the court 
aaid: 

ttit is said tlis.t .the court after judg
ment had power to remit or release the 
recogn:tzs.nce by reason of' Code 1899, 
c. 162- SectJon 9, saying,. 'When, in 
an action or scire facias on a re-.. 
cognizance, the penalty is adjudged to 
be forfeited, the court may, on appl1ca .. 
tion of a defendant. remit the penalty, 
or any part of it, and render judgment 
on such terms and conditions as it deems 
reasonable.• Plainly, this section 
limits the power of remission to the 
pendency of the proceeding on the re• 
cognizance. The words 1 1n an action or 
scire facias' sh.ovT this,. The word 'is' 
supports the argument. It is the 
present tense, not the per.fect, 'has 
been. t The words 'render judgment' 
make it clear and conclusive. The re
caption of Ray, I may add, could not be 
pleaded after final judgment." 
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In Cunn1n3ha.nt v. Moser e't al., 215 Pac,. 758, 1. c. 
759, the court in holding "is removing" as used 1!: a 
statutory provision signifies present action said: 

nrn Greeley v. Greeley, 12 Okl. 6591 
73 Pac. 295, the court says: 

'The language of section 3346-·''intends 
to remove, or is removing. or has with
in thirty days rernoved"--is significant 
as pointing out the time when the acts 
of the defendant authoz,>ize the commence-. 
ment of an action under this statute. 
"Intendsn ref'ers to future 1 contemplated 
action; "1s removingnsignifies present 
action; w.1.d "has within thirty days re
movedn limits the ba.olev'mrd reach of 
defendants' acts to 30 days. One of 
these tlwee acts must exist in order to 
authorize en attachment under this 
statute, Th;Ls a,ffidnvit VIas rus.de on 
the 20th day of June, 1902, and by no 
possibility colud it authorize an attach
ment for rent for the year 1901. 111 

Theref'o:re to say that "is", as used in this instance. 
shall be construed as to'mean in the past., is at least 
the exception to_ the rule rather than the rule. ~1here are 
a few cases reported wherein the word ttis" has been con
strued as past tense. 

In Collins v. Carr~· 44 S. E. 1000, the jurors returned 
a verdict which reads, in part, as fo+lows: 

nwe, the Jury_. find that John H. Carr 
is of sound mind, and is not, on 
account of mental weakness, intemperate 
habits, wasteful and profligate habits, 
unfit to be intrusted with the right 
and mru.L.agement of the property; that 
the trust souc;ht to be created in the 
second item of the will of Josiah Carr 
is void; and that the appointment of 
Jno. G. Collins as trustee be annulled. 
-·~ .;..~ *" 
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One objection was made to the above verdict in that 
it does not specify at wl~t time the item of the will 
appointinr; the trustee beeame void. The court said: 

.,The father had a right to appoint the 
trustee upon his lmowledge o£ the son's 
hab1 ta and the presumption is that -the 
son, at the time of the execution of' 
the will was. in the opinion of the 
father• not a fit person to take charge 
o;f the property. That presumption re• 
rnained until rebutted by proof bei'ore 
the jury. Up to the time sufficient 
proof was made on the trial to authorize 
the finding that the trust was invalid, 
that item of the will was valid and 
binding upon the son and the trustee. 
Vilhen the jury. 1n their verdict• de
clared that the trust 'is void• this 
meant that the trust v1as void at the 
time the petition was filed and a.t the 
time of the- trial." " 

In Hall v, Bracke-tt, 62 New Harnp. 509 1 Brackett was 
elected Treasurer Aueust 1, 1857 and since that time no 
t~easurer h.ad been chosen. He held office until suspen• 
si,on of the b$11k in September • 1877. In 1869 the treasurer 
gave A band whi,ch, cited. ~~part, that "If the.a.bove 
bounden, Jol:Jp u-. B;racltett, who is treasurer of the Carroll 
County F':tve Oents Savings B&""lk o:f Woli'eburough, shall faith
fully, eto. 11 The charter provided that the treasurer was 
one of those who shall hold their offices for one year,_ 
and until others are chosen and have accepted in the stead_. 
The court, in this ca.se,held that the defendants cannot 
deny that Brackett was treasurer at the time he gave the 
bond and that the words "is treasurer", in the bond, might 
refer to no other term than the indefinite one he was hold
ing. and that the bond given in 1869 covers any default 
that occurred during the continuance of the indefinite 
term for which it was given. 

In Delaware Bay and Cape llay Railroad Company v. 
Markley, 45 u. J. Eq. 139, 1. c. 149 1 the court said: 
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''As already stated, this procedure is 
based on the act to be found in tl1e 
Rev~ Sup. p .• B34 Section 42. its 
general provision Is thus expressed, 
viz-,: 

'That if any railroad in this state 
has, or may hereafter, fail or neg~ 
iect to run daily trains on any part 
of ita road for the space of ten 
days, then the chancellor of this 
state, upon petition of any citizen 
of' this ste.te1 and due proof of' the 
faets, shall speedily appoint a re
ceiver' &c. 

nAnd then .follows the .following clause: 

'Provided, that this act anall not 
apply to any raih"oad company vth.ose 
road is constructed at any sea-side 
resort, not exceeding four n;iles in 
length,. and which was built and in
tended merely for the transportation 
of summer travelers and tourists.' 

''In the present case, the appellant has 
sho~ in the .clearest manner, that1 
in point of fact, its road is exactly 
one of those described in this proviso; 
it is· less than four miles in length; 
:+s at a sea-side resort; was designed · 
to be and was a mere adjunct of a boat 
running in the sununer season from 
Philadelphia_ and was used merely1 

except incidentally, for the transporta
tion of 'sur~aer travelers and tourists.• 
VJe think, therefore,. that tlle appellant 
has, under the evidence, demonstrated 
that it stsnds within the definition 
oi this proviso, if such prov~so applies 
to roads already in existence at the 
time of ita enactment. 

"The vice-chancellor was of opinion that 
this exceptive clause did not apply to 
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the appellant's road, because it was 
built before the passage of the law, 
and he declared that he did not !'eel 
himself at liberty to give this provi
sion any retrospective operation. 

nBut this interpretation appears to 
.us to be in plain repugnancy, not 
only to the spirit, but to the language 
of the statute. In its .first line this 
is manifest, for it declares that its 
sumnw.ry processes are to apply not only 
to roads that thereafter should fail to 
r1Ul their daily trains, but also to 
road:! that had, before the passage of 
the law, failed so to dOJ and the proviso .. 
by ita strict t;erms, is made applicable 
exclusively to a road which, to use the 
statutory expressions, 'is constructed,' 
and which 'was bull t e.nd1ntended t &c • J 
plainly designating, i:f we look to terms 
alone, roads already in existepee, and 
not those which might came into existence 
at a future time." 

As hereinabove stated, by the court, the contention 
of the vice-chancellor that the exceptive clause did not 
apply to this particular road because it was built before 
the passage of the act# was erroneous. for the reason in 
reading the whole act such an interpretation would be 
repugnant to the spirit as well as the lan&~age of the 
statute. The words "That if any railroad in this state 
has, or may hereafter. fail etc." clearly indicates 
that it was intended that the acts should apply to roads 
e.lready eonstp.u.cted. 

The writer is fully apprized of the fact that it is 
veFJ difficult tq catch a fox in the act of killing 
poultry end can sympathize with the farmer. ilo'Yever. 1n 
construing this act it is necessary that we follow certain 
rules o:f construction as laid down by the Supreme Court 
in this state. 
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One o.f the cardinal rules of construction is to 
ascertain and give effect to the lawmakers intent which 
should be done from the words used, if possible. consider
ing the language honestly and lawf'ully, to ascertain its 
plain and rational mea.n:).J:lg and to permit its object and 
manifest purpose. City of st. Louis vs. Pope,. 126 s. w. 
(2d) 1201. 1. c. 1210. 

Another well established l'ule, and well recognized• 
is that V10rds of cormn.on use ought to .be construed in 
their natural and ordinary meaning. In Betz vs. Kansas 
City Southern Railway Co •• 314 Iilo. 391,. 1. c. 411, the 
court quoted approvingly:. 

"In 36 Cyc. 1106, it is said: 'The 
great fundmnentalrule in construing 
statutes is to ascertain and give ef
fect to the intention of 'the Leg1sla• 
ture. This intention. however~ must 
be the intention as expressed in the 
statute, and where the meaning. of the 
language used is plain, it must be 
given effect by the courts~ or they 
would be assu."'lling legislative authority.' 
And 1n 36 Cyo. 1114, it is furthermore 
ae.idt 'In the interpretation of' statute~, 
words in common use are to be construed 
in their natural, plain, and ordinary 
sigl1if1cation. It is a very well~ 
settled rule that so long as the language 
used is unambiguous. a departure from 
its natural meaning is not justified by 
any consideration of its consequences .• 
or of' public policy# and it is the plain 
duty of' the court to give it f'orce and 
effect. t {i- * JJ.n 

There is still another rule of construction that is 
applicable in the instant case and that is,, that a statute 
will not be so construed as to require impossibility or 
lead to absurd results 1f suaceptible of reasonable inter
pretation. In State vs. Irvine,. 72 s. w. (2d) 97, 1. c. 
100" the court said·; 

".;Eo -i:t- * The courts will not so construe 
a statute e.s to make it require an im
possibility or to lead to absurd re
sults if it is susceptible of a reason• 
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f;l.ble interpretation, :~ ~.-. {lou 

Lool~j,.~g to the act the language clea.rly indicates 
that tne· l&gislatm"e fully intended the word "is", as used 
therein• to be used 1n the present and not in the past 
tense. The courts o~inar:tly have construed the word "1sn 
in such manner as hereinabove shown, As previously stated. 
it is the exaeption instead of the rule to construe the · 
word t1is 11 as used in the past tense, We have hereinabove 
set out a few cases wherein this was done, In each case 
the reason given for such a construction is evident, From 
a readine; of the balance of' the acts, wherein such 
construction was given, it clearly indicates the legislature 
could have intended ·no other construction, and to construe 
it in eny other manner would defeat the· purpose of the act. 

In the instant case we are con!'ronted with a very 
different situation. II~re we have a statute which requires 
a person to kill a fox which is conunittirig depredations 
upon poultry, etc. If we shoUI'd construe the word "is", 
in the pas.t tense, then this would lead to an absurdity 
for the reason. i,f the fox had already killed the poultry 
without being caught or killed, how could a person ever 
identify the same fox if' he should see him a.ge.in. It is 
almost impossible to identify one fox from another fox. 
Surely the lec,islature never intended to say that if a fox 
had been preying upon a farmer's poultry and was not killed 
while in the act, that the farmer thereafter could kill any 
.fox upon sight. We think the legislature never intended 
such a. construction., It would be much more sensible to 
say 1 that t'he legislature intended that the word uis" • is 
to be used in the present tense which follows the ordinary 
and usual meaning of same.-

Furthermore .• the fox is protected under the la.w,. The 
legislature as well as the Conservation Commission have 
seen fit to enact legislation and promulgate rules and 
regulations for their protection and the state now b.a.a 
certain closed seasons for their protect1-on. In view of 
this. it seems. to the writer that it would practically 
a:mount to repealing these laws and regulations to construe 
the word "1s" as being in the past tense. 
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CONCLUSION 

Therefore, it is the opinion or this department that 
the word "is". as used in Section 8900, supra, should be 
interpreted 1n the present and not :tn the past tense. 

APPROVED: 

VANE c. TliWLO 
(Acting) Attorney•General 

ARH:LB 

Respec~~lly submitted, 

AUI3RhY H. HAMMETT• Jr. 
Assistant Attorney General 


