
ASSESSORS : May be r~1oved by county court for failure to 
perform duties and a s uccessor appointed. 

September 9, 1939 

Honorable Wilbert Auat 
Judge of the County Court 
Miller County 
Tuscumbia, 1 1asouri 

Dear Sir: 

F \LED 

j 
We are i n receipt of your request for an opinion, dated 

Septecber 6 , 1g39, which reads a~ follows: 

"The County Clerk of Miller County at 
the proper tiae delivered to the asaes
sor ot this county all the necessary 
book.a, papers, and blanks tor the making 
of all the llets and asaeasme:uta of the 
countY'. including the proper b lanks for 
the taking ,of. the merchants lists. The 
County ~ard ot Bqu.a11aa tion for lleP
cbants Taxes met at the appointed time 
and place to- witJ "at the Court House on 
'the !'irs t Monday in Septeober of tbia 
year, !'or the purpoae of equalizing the 
merchants taxes, that is the aaseaamenta. 
The aasesaor had not re~ed his book 
as reQlired by the law and bad returned 
no liats cir any other thing ~Om which 
the board could proceed to equalise the 
a aaesamenta. Since the first konday in 
September the aald Board of Eq~lization 
baa adjourned !'rom day to day 1n hopes 
that the assessor would ap~ear with hls 
book a. The Court has had starch made 
!'or the assessor but he cannpt be found. 
The Court bas been i ntormed tlla t the aa
aeaaor is not even in the state and his 
w11'e and fathel' are now searohing for 
h1l:l but so f ar have been unable to find 
him. 

I wish to i nquire of you what steps the 
Court should take i n this matter. Does 
the Court. under Sec. 9755 or any other 
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section of the laws or the State, have 
the power to remove said of~1c1al tram 
office? I f so, is the removal perma
nent or i s he removed just long enough 
to allow ·the. 1:1an appointe.d to complete 
the merchants assessment? I f lhe Court 
))as such power of removal who should they 
pay, that is should they pay the man ap• 
pointed for the work or should the pay 
be given to the present assessor and re
ly on getting it back from the assessor 
and his sureties aa provided in the above 
quoted section? If the Court does not 
have the power to remove is it your op
i nion that an ouster suit should be fil-
ed and i t so by w~an? 

I appreciate that your office is bus.7but 
s ince we must do som~thing within the 
next few days I would appreciate getting 
this in~ore.ation just as soon aa is con
venient. • 

The lawa in r egard t o t he assessment and taxation of 
merchants are found at page 360, Laws of Missouri, 1931, and 
read aa f oll.owaa 

"On the first Monday i n June in each .year 
it shal l be the duty o~ each person, cor
porati on or co•partn•rship or persona, ·a a 
provided by thia article, ·t o furnish to 
the assessor of the county in which such 
license may have been granted, a statement 
ot the greates t amount of goods, wares and 
merchandise, whioh he or they may have had 
on hand at any one t~e between the first 
J.londay i n March and t he .first Uonday in 
June next precedingJ said statement shall 
include goods, wares and merchandise owned 
by such merchant, and consigned to him or 
them for sale by other pa rties. It shall 
be the duty of the county assessor to en
ter such statements in a book to be prepar
ed tor that purpose at the expense of the 
county, a~tably r uled, with columna for 
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the name of the merchant, the amount of 
his or their statements as returned to 
the assessor, the valuation of such state
menta as equalized by the county board o~ 
equalization, and for state, county and 
school taxes, and such other columns as 
may be found useful or convenient in prac
tice ; -such book shal,l be verified by the 
affidavit of , the assessor, annexed thereto, 
in the following words, . to-wit: ~ ••••••••• 
being duly sworn. makes oa t h and says tba t 
he has made diligent efforts to secure 
sworn statements from all person8, corpora
tions or firms , doing business as merahants 
i n the county of which he is assessor; that 
so far as he has been able to secure such 
statements, they are correctly set forth 
in the foregoing book.' Said book shall 
be returned by ·the assessor to the coun~ 
board £f. equalization on the firSt Mon I 
!!!. September in each year, which said board, 
as constitute~in section 9811, Revised 
Statutes of 1929, is hereby re<pired to meet 
at the of fice of the clerk of the county 
court on the first h onday i n September in 
~ ana eveg tear, !2!:. tne purpose ofequal
izing~e va ua ion of mercnants' statementsJ 
and to --ala t end shali"1Ui ve the same powers 
and shall proceed in the same manner as pro
vide4 in article 3 of chapter 59 , Revised 
Statutes of 1929 , for the equalization of 
real and personal property, so far as is con
sistent wi t h the provisions of this article; 
but after the board shall have raised the 
valuation of any statement, it shall g i ve 
notice of the fact to the person, corpora
tion or fir.m whose statement shall have been 
raised in amount, by personal notice through 
the mail, specifying the amount of such r aise, 
and that the s~d board will meet on the 
fourth Monday in September to hear reasons, 
if any may be given, why such increase s hould 
not be made . After the county board of equa
lization shall have completed the equalization 
of · such sta tements, the clerk of the county 
court shall extend on s uch book all proper 
taxes at the same rate as assessed for the 
t tme on real estate, and he sha~l, on or be
rore the rirat day of October thereafter, 
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nake out and deliver to the collector a 
copy of such book. properly certified, and 
take the receipt of the collector therefor, 
which receipt shall specify the aggregate 
amount of each kind of taxes due thereon, 
and the clerk shall charge the collector 
with the amount of such taxes J and auoh 
clerk shall receiVe~ oompenaa tion for 
making auch tax book, copy, filing state• 
menta~ and certifying to aame the sum ot 
six oents for each name or fir.m, one-half 
payable by the county, the other by the 
sta te. The county asaessor shall receive 
aa compensation for hia services in taking 
the sta tements herein required and entering 
-thee i n the book herei n provided for, the } 
sum of twenty-five cents tor each a ta tement, 
and the members of the oounty""1)0'(i'rd of equa
lization shall receive the asme per diem tor 
services under thia arti cle a a ~xed b7 sec
tion 9818 Revised Statutes ot 1929, and the 
sum of the valuation of the statement& aa 
equalized by the county board or equaliza-
tion ahall·be included in and made a part 
of the total . valuation of property taxable 
for all purposeas . Provided, that 1a ooun-
tiea under townshi~ or,anizatioa the state
menta herein Rrov1 ed ~or ibi11 be delivered 
to the clerk o? the co~$ court, who shall 
PirTonn the dUtlii'herein efore re'iiUI'red ol 
the county" aasesaor, and return tEe boOk ti 
the county board of equalization on the tirat 
lllonday in Septer.tber, and thereafter the same 
proceedinga shall be had thereon aa in other 
counties: Provid~. that in the city of st. 
Louia the duties i n this section required to 
be pertor.med by tbe county aaaesaor, county 
clerk and col~eotor.- shall J>e per:tormed by 
the lic ense collector of said city of St. 
Louis, but said license collector shall not 
recetve any feea or other compensation tor 
auch · s ar vicea than hia s alary as licenae col
lector; and provided turther, that in the city 
of s t. LOU'fa the powers of this section vested 
in, and the duties required to be pertor.med by, 
the county board of equal! za tion, shall. as to 
the city o:t St. Louis, be vest~d in and per:tor.m
ed by a board to be known aa the board ot mer
cbanta' and manutaoturera' tax equallaat1on, 

/ 
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which board ahal.l conaist ot three d1aoreet 
and experien~ed real. ea tate owner a ot a aid 
city, of a prior resLdence therein ot ten 
years, who shal.l be appointed by the mayor 
ot said city annually in the month ot May 
and aha1l meet at the office ot the licenae 
collector of aaid city on the third Tuesday 
ot June in eaob and every year, tor the pur
pose of equalizing the valuation of merchants• 
atatementa, and shall h ave the same powera 
and proceed in the same manner as hereinabove 
provided w1 th reapect to county boards ot 
equalization. exoept that the time tor the 
meeting ot said board to haar reasons, it 
any, why any increase made by the board. 
alrould not ba ve been made ahall be the second 
Monday ot July. Tbe length of t1me that aaid 
board shall continue in aeaa1on and the compen
aa tion to be paid the members of said board 
shall be fixed by ordinance of said city. " 

Section 9755, R. s. Yo. 1929, reada aa f ollowaa 

"Every aaaesaor wh o shall fail to perform 
any duty enjoined upon ~ by law_ in the 
t~e prescribed, ahall be removed tram o~
tlc& by the county court. who shall appoint 
anot her 1n hia atead. Such new aaaeaaor 
shall take a like oath and give a like bond 
as required of the f i?st, and the county 
court shall enter up judgment summarily up-
on the bond of au~ delinquent aaaeaaor, 
against him and h1a sureties, for auch amount 
aa shall be sufficient to complete the asaeaa
ment of the county. " 

From the foregoing sta tutes, it appears that one ot the 
duties of t he county asaesaor is to enter the "statecents of 
the various merchants within his county in a book prepared 
tor that purpose and to return aaid book to the county board 
of equalization on the first Uond.ay in September o~ each year. 
Section 10081~ aa set out abo ve, alao providea the compensation 
to be rece1 ved by the county aaaeaaor for hi a servioea in tak
ing such atataments, and ia twenty-t1ve centa for eaoh state
ment so taken and returned. 
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Since, according to your letter, your county aaaeaaor 
has failed to perform tbia duty, we believe that your county 
court haa the right and power to r~ove said aaaeaaor fl"'m 
office. · 

You also raise the question of the compen•ation to be 
paid the aaaeaaor to be appointed by the county court. In 
the case of State v. Gamer, 101 s . w. (2d) 57, 1. o. 68, we 
~ind Section 9?55 R. S~ Mo. 1929, cited ~d discuaaed in the 
following manner• ' 

•section 9?5i, R. S. 1929 (Uo. St. Ann. 
Sec. 9?54, p. ?8?1J, requires an aaa•aaor 
to gi ve bond ·• conditioned. ~or the fai tb1'ul 
performanee of the duties o~ hia o~fice.' 
Section 9'152, R. s. 1929 (Mo. st. Ann. 
Sec. 9?52, p. 7871), requires~ to •take 
an oath that be will fa1 thtully and 1mpar• 
tially discharge the duties o~ h1a office, 
and that he wil~ assess all the propertr in 
.the county in which he asaeaaea at what he 
believes to be ita actual caah value.• Sec
tion 9?55, R. · s. 1929 (Mo. St. Ann. Sec. 
9755, p . '7872) provldea ' the county court 
aball remoTe froJ:l oftice any assessor 'who 
shall fail to perfor.m any duty enjoined upon 
~by law, in the time prescribed,' and 
• ahall enter up ju.dgm.ent arnnmari ly upon the 
bond ot such delinquent assessor, aga1nat 
h1m and h1a sureties, for such amount aa 
shall be autfic1ent to complete the aaaeaa
ment of the county. ' It aeema apparent that 
the primary purpose, of requiring aaaesaora 
to give bond, ia to require the payment o~ 
the coat of asaeaam.ent in case of failure. 
to pranptly enter upon the perf10nnance of 
the duties of the office or to ra1thtully 
and diligently seek to -cor rectly li•t and 
properly asaesa all taxable property 1n the 
county, and to protect citizens, the county, 
and the atate from loss tram railure to 
properly perf'orm these duties . • 

From the foregoing. it would appear that the county court 
has the power and abo.uld 1n its order removing the asaeaaor 
who bas tailed to perform hia duty, enter judgment a gai nst such 
aaaesaor and t he sureties on his board tor such amount as they 
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sutt1c1ent t o cover arq loss aui'fered by reason of the 
aase•sor' a failure to per.Cormh1• duties. It oecura to 
us i n the present case tl:lat the county baa suffered no 
losa a1noe 1 t baa not paid any part of the fees tor 
making the merchant' a aaaeaament;e 

Upon the appo1n~ent of a successor to the office, 
the county eour~ a.hould pay such aucees·aor tor the wor,k 
performed by him as set out above... It ia apparent that 
both the removal of the delinquent aaaeaa<>r and the appoint,. 
ment of another to fill tbat otf1ce are permanent w1 thin the 
time for which the original assessor waa elected;tt 

CONCLUSION · 

It 1a our conclusion, therefore. that you have ~e 
right. by order dul7 entered upon tbe recorda of tbe count,
oourt, t•~emove a county aaaesaor who baa failed to perform 
a ma ter1al duty enjoined upon b1:m by law, and to appoint a 
permanent sueeesaor to fill hie unexpired. term who muat 
qualify 1n the same manner as tb:e f1rat and who ahall there
after be entitled to receive the campenaa t1on prescribed by 
statute tor the fultl~ent of the duties of an asaesaor~ 

We suggest that you have your count y attorney draw up 
not.ieea to be left at the reaid·ence of your preaent aaaeaeor" 
1.f he cannot be :tound_. and served upon b.1.a bondamen, advising 
them of the date set for d1spos1 tion of' the matter ~n order 
that they may be repre.aented before you if tbe7 consider 1 t 
nec.ea-aary,. 

Respectfully submitted, 

ROBERT L,. HYDER 
Aaa1stant Attorney General 

APPROVED a 

J. E. TAYLOR 
(Acting) Attorney Genera~ 

JETa VC 


