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GOVERNOR: The clause "during the recess", as used in Section 
12859, H. s. Mo. 19391 means after the final adjourn
ment of the General Assembly and when it is not in 
session. (b) General Assembly is now in recess. 
(c) 'l'he expression 11 without delay" means without 
unreasonable and unnecessary delay. (d) Writ of 
election issued under Section 12859, R. s. Mo. 1939, 
for election in March or April, 1942, may be un
reasonable and unnecessary delay. Governor cannot 
be compelled to issue election because can not be 
mandamused. 

November 6, 1941 \\'\ 

FILE 
Mr. Richard Ar~ns 
~ecrstary to the Governor 
Jefferson City, Missouri 

Deer ~ir: 

As Secretary to the Governor,on November 5, 1941, 
you submitted a request to this Department for an of'fieial 
opinion on the construction of Section 12859, R. ~. 
Missouri, 1939, and other questions arising in connection 
therewith. The first portion of your letter is as 
followss 

"Section 12859 of the 1939 Revised 
Statutes of Missouri provides: 'When• 
ever the governor shall receive any 
resignation or notice of vacancy, or . 
when he sh~ll be satisfied of the d&8th 
of any member of either house, during 
the recess, he shall, without delay, 
issue a writ of election to supply 
such vacancy.' 

"Since the adjourrnnent of the 6lst 
General Assembly of the Sts.te of Mil!l
souri the re~ignations of certain 
members of the General Asaembli have 
been received by the Governor. 

I. 

Questions (a) and (b) are closely related and we shall 
treat them as one. 
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"An opinion from your office ie 
respectfully requested on the follo~
ing questions: 

"(a) What :ts the meaning of the 
phrase 'during the recess' as used in 
Section 12859 of the 1939 Favised 
Statutes of Missouri? 

"(b) Is the 6lst General Assembly 
now in recess within the meaning of 
this aecti '!1?" 

Section 12859, R. s. Nissouri, 1939, contains the 
clause "during the recess", and is as followsa 

"Whenever the governor shall receive 
any resignation or notice of.vacancy, 
or when he shall be satisfied of the 
death of any member of either house, 
during the recess, he shall, without 
delay, issue a writ of election to 
supply such vacancy." 

We think Section 12858, R. s.·Missou.r:t, 1939, lends 
some bearing on the intent. ·of the Legislature in using the 
clause "'d:uring the recess 11 in Section 12859. Said ·aection 
is as followaz 

"If any member elected to either house 
of the general assembly shall resign in 
the recess thereof, he shall address and 
trensmit his resignation, in writing, to 
the governor; and when any ~ldh member 
shall resign during any session, he ··shall 
address his resignation, in writing,- to 
the presiding officer of the house of 
which he is a member, which shall be 
entered on the ~ournal; 1n which case, 
and in all cases of vacancies happening, 
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or being declared, during any 
session of the general ttsHernbly, 
by deaU1 1 expulsion or otherwise, 
the presiding officer of the house 
in which such vacancy shall happen 
shall immediately notify the governor 
thereof." 

Condensing tho section, the meaning is tlw.t when 
there is a vacancy from any cause in the recess (after 
fin:sl adjournment), the member who resigns addresses his 
resignation to the Governor, but when there is a resigna
tion or vacancy from any cause during the session, the 
r•esignation is to be aC.dressed to the presiding officer 
of' the house in which the vacancy occurs, and the presiding 
officer 'in turn shall immediately notify the Governor. 

We think it proper to resort to the rules of statutory 
construction to the effect th~.t a statute should not be 
construed- as if it stood alone and con-1plete in itself, Hnd 
when two statutes are susceptible of construction which 
gives force and aid to both, they must be so construed. 
McGill v. City of 3t. Joseph, 38 s. w. (2d) 725. 

Heferring again to Section 12859, quoted, supra., and 
bearing in mind the terms of Section 12858, we find that 
the statute is so worded as to present two conditions for 
the Governor to issue a writ of election to supply a vacancy, 
first, whenever the Governor receives a resignation direct 
from the member of th~ General Assembly or notice of the 
vacancy ·wbich we construe to mean when notified by the 
presiding officer of either house. Second, when he shall 
be satisfied of the death of any member of either house 
during the recess. So that, in either event, irrespective 
of whether the vacancy occurs during the session oi' the 
Legislature or> ~:.fter final adjourment, it ls the duty of 
the Governor to issue a writ of election to supply such 
vacancy. 

Further, bearing on the meaning of the clause .. during 
the recess," we shell consider the Constitution. Section 
14 of frticle IV states thatr 
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nr;;'ri ts of election to fill such 
vacancies as may occur in either 
house of the General Assembly shall 
be issued by the Governor." 

Section 21 of Article IV states~ 

nEvery adjom:nment or recess taken by 
the Gensral Assembly for more than 
three days shall have the effect of 
and be an adjournment sine die." 

~action 2:2 of Article IV providesl 

"'!:very adjournment or recess taken by 
the General Assembly for thr~e days 
or less shall be construed as not 
interrupting the session at· which 
they are"had or taken, but as continu
ing the session for all purposes men
tioned in section sixteen of this 
article." 

Section 23 of ArticlG IV omits the \'lOrd "recess" 
but provi¢les: 

Neither house shall, without the eon
sent of tha other, adjourn for more than 
two days at any one time, nor to any 
other place than that in which the two 
houses may be sitting." 

We are of the opinion that the clause "during the 
recess", when construed in the light of the statute itself, 
and the fact that the Constitution uses the word "adjourn
ment" and th6 ~rd "r6cessn interchangeably. that the word 
"recess" aa used in the statute under consideration meena 
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final adJaurnment. 'l'herefore, in either event, irrespective 
of whether the vacancy takes place during the session of 
the General Assembly or after it is finally adjourned, 
it is the duty of the Governor to issue writs of elec-
tion to supply the vacancy. The General Assembly having 
finally adjourned on the 12th day of July, 1941, is now 
in recess within the meaning of the section and within 
the met:Lning of the law. 

II,. 

"(c) If writs of election should 
issue, to supply such vacancie8 a.a 
hBreinbefore aet. forth, when should 
Auch writs be issued?" 

Section 12859, R. s. r.rissouri, 1939, states that the 
Governor "shall, without delay, issue a writ of election 
to supply such vacancies.# 

In the decision of 4:x parte Ryan, 124 La. 356, the 
expreasio17- nwithout delay" is defined to mean wl thout 
unreasonable and unnecessary delay and with reasonable 
promptness. In the decision of State ex rel. Corr~ton 
Company v. Walt~r, 23's. 'V. (2d) 16'7, it was interpreted 
to mean at :Jnce. The statute can be -construed as 
directol"y in its nature as it does not prescribe the 
result or the effect if the Governor does not issue the 
writ of·election without delay. We are of the opinion 
that the Governor should issue the writs of election wl th!bub 
unreasoneble and unnece:-1 s ary de lay. ' · 

III. 

"(d) If writs of election should 
issue, to supply such vacancies as 
~ereinbefore cet forth, woui! it be 
in compliance of ~eetion 12859 of the 
1939 Revised Sts.tutes of Niissouri 
to hold such elections in Msrch or 
April of 1942?" 
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In view of' our conclusion in Hnswer to your ques
tion (c), relating to the time when tlle writs should 
be issued, we are of the opinion that the time mentioned 
in your letter, being ldarch or April of 1942, might 
constitute an unrersonallle and unnecessary delay in the 
absence of any unusual clrcumstances or conditions to 
the contrary. However, we do not think it a.11iss to 
point out to you th&t the Chief Executive of the State 
may exercise discretion in issuing the writs O_! election, 
ln the event that he does issue the anme, and as to the 
time of' issuing the same for the reason that the Governor 
as Chief' hxecutive, cannot be compelled to. do so as he 
would not be subject to a ma.ndamus action. 

Respectfully submitted, 

OLLIVER 1fi1. NOLJ:;;N 
Assiste.nt Attorney General 

APPHOV.-:D: 

VANE C • T'J URLO 
(Acting} 'Attorney General 
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