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TAXATION: Sales' Tax Act appllies to retall sales ef-~-
SALES TAX:  intoxicating liquors and non~intoxicating
LIQUOR. SALES: beverages,

April 28, 1941,

Mr. G. H. Bates, Supervisor
Sales Tax Department ‘

Jefferson City, Missourl

ﬁear Mr, Bates:

This is in reply to yours of recent date whereln
you reguest an opinion from thls department on the
question of whether or not the Bales Tax Act sapplles
to retall sales of iIntoxieasting lliquor and non-
intoxicating beverages. In our search through the
opinion files of thls department I fell to find where
an official opinion has been rendered on this question.

Sectlon 11408 of Artlcle 24 of Chapter 74, in so
far as 1t applies to the question here submitted, is
as follows:

"Prom and after the effective date
of this ertiele and up to and
including December 31, 1941, there
shall be and ls hereby levled and
‘imposed and there shall be collect-
ed and pald:

"(a) Upon every retall sale in this
State of tanglble personal property
a tax equlvalent to two (2) per cent
of the purchese price pald or
charged, or in case such ssle ine
volves the exchange of property, a
tax equivalent to two (2) per cent
of the consideration pald or charged,
Ineluding the falr market value of
the property exchanged at the time
and place of the exchange.
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Section 11411 of the same Article and Chapter im-
poses on the seller a duty of collecting and remitting
thie tax collected on emch retall sale taxsble under the
acty Sectlon 11412 imposes on the purchaser the duty
to pay this tax and inflicts a penalty i1f he does not
pay it, Section 11410 of the same Article and Chapter
provides as followss

"The tax imposed by this article
shall be in additlon to any and
all other taxes and licenses
except a8 herein otherwise pro=
vided, w

By thls sectlon it willl be seen that the lawmakers
intendsd to impose the sales tax on certain retail
sales transactions, in thls state, even though other
taxes and licenses may have been lmposed on the article
aold,

From your letter 1t would appear that the sellers
of 1ntoxlcatlng liquors and noneintoxilcating beverages
teke the posltlon that since the state has imposed
other licenses and taxes on {uch articles, that the
Sales Tax Aet therefore does not apply.

Under Sectlon 4898, of Article 1, Chapter 32, R. S.
Ho. 1939, certeln llcenses are required of parties who
sell, at wholesale or retall, intoxlcating liquors in
this state, Section 490Q of the same Article and Chap<
ter lmpose additlonal charges for the privilege of
selling Intoxlcating liguors in thils state. Section
4925, lmposes an inspection fee on malt liquor containe -
ing alcohol 1n excess of 3,2% weight., Sectlon 4954,
Artlcle 2 of Chapter 32, provides for permits puthorize
ing the manufacture and sale of non-intoxieating beer,
The taxes authorlzed by the Liguor Control Act are for
the privilege of selling and for inspection, while the
tax impossd by the Sales Tax Act 1s one imposed on the
purchaser of each retaill sale, These taxes are
separate and distinet and are imposed on different
parties to the transactlons, namely, under the Liquor
Control Aet, on the seller, while under the Sales Tax
Act, upon the purchaser,
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The Liquor Control Act was in effect when Section
11410, supra, was re-=onacted and there could be no
question but that the lawmakers had these other taxes
in mind when 1t provided, by ssid Section 11410, supra,
that the Sales Tax Act would apply in addition to any
other 1icenaea or taxes on the article sold.

Sectioa Sy Article X of the Constitutlon of
Missouri, provldes that taxes shell be uniform upon
the same claas of subjects within the territorial
limit of the autliority levying the tax. It has been
suggested that such a tax would be in violation of the
constitution because 1t is double taxzatlon, however
double texation 1s not prohiblted by the constitution
although it is not favored,

In thé case of State vs. lHallenberg-iiagner ilotor
Cos, 208 8, W, (2d) 398, 341 Mo, 771, 1. c. 778, the
court, in speaking of the power of the Gencral Assembly
to levy exclse taxes and the question of double taxation,
salds

"Phe inherent power of the lilssouri
General Assembly to levy taxes,
independent of constlitutional grant,
is subject jonly to limitations
prescribed in the Federal and State
constitutions, (S8tate ex rel, v.

St. Louls, 318 lio, 870, 894, 2 S, V.
{2a) 713, 720(11); Hannibal & Ste J.
Rellroed Co. ve State Board of
‘Bquallization, 64 Mo. 204, 3073 State
ex rel. v, Smith, 338 Mo, 409, 90

3. W. {(2a) 405, 406(1) ) Respondent's
assault sgainst the foregoing construce
tlon on the stated ground 1t rosults
in double taxatlon confuses, we think,
nonuniformity in texstion with double
taxation, Respondent refers us to

no constitutional prohibitlion egainst
double taxatlon, and the cases relied
upon (Aute Gas Co. v. St, Louls, 326
Mo. 435, 443, 35 5. V. (2d4) 281, 283
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(3)3 State ex rel. v, Loulsiana & M.
Rallroad Co., 196 lo. 523, 535, 94

S. We 279, 2813 and State ex rel. Ve
Koeln, 278 HOQ 28 59' 211 l..)o V{q 51; '
34) are only to the effeet that
double taxatlon 1s not favored and

18 not to be presumed; illegal double
taxatlon occurring when a glven
subject of taxation contributes

twlce to the same burden while other
subjects of the same class are re-
quirsd to contribute but onece, » & #"

In the case of Lx Parte Asotsky, 5 S. W. (24) 23,
l. ¢o 27, 1t waes held: _

"The question of the propriety of a
classificatlon, measured by section 3,

e aert, 10, 13 largely one for the Leglse
lature, The courts may not declare a -
particular classlificatlion unressonable
and violative of sald sectlon 3, art. 10,
unless the classiflcation made cannot be
justified on any reasonable grounds. 9o
long as the tax lmposed bears allke upon
avery one within the cless and the classi-
flcatlon can be jJustifisd upon any reason=~
gble theory, the tax cannot be declared

" violative of sectlon 3, art. 10."
G W M b -:E'j' CE RO S I A A B B R
"It is seld that the imposition of the
clgerette tax compols the dealer to
pay & double tax,. Thls same gquestion
‘was raised and decided adversely to
petitionerts contention in Viguesney v.
Kansas Clty, supra, whare we saldi

"1It 1s elaimed by eppellant that
he 1s compelled by this ordinance
to pay a double occupstion tax,
because Ordinance 38141, as amended
by Ordinance 38337, imposes & tax
upon every retall merchant of fifty
cents for sach one thousand dollars
or fraction thereof of gross re=
celpts of the business Operateﬁ by
such merchant, Thils tax, however,
is imposed upon svery retail
merchant "except as otherwise pro=
vided in thils ordinance.," The
ordinance was amended by Ordinance
44965, as pointed out above, by

the additlon of sectlons levying
the tex objected to here. Thus it
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seems this ordinance "otherwise pro~
vided " for the tex of appellant. H

In Vol. 61, Ce J., page 139, 1, c. 140, Section 71,
the rule on the constructlion of a statute imposing double
taxatlon is stated as followss

"t % % but where the langusge of the
statute 1s clear, the fact that double
taxation results therefrom will not
Justify the court in disregarding the

language u

S50, on the question here, even though 1t could be
successiully malintained that the tax on llquor 1s a
double tax, yet under the foregolng rulec and In view
of the fact that the lawvmekers have clearly stated thelr
intention of imposing the sales tax in addition to any
other taxes or licenses on such articles, then the
court would not be Justified in disregarding the plaln
language of the statute.

Speclal Rule No, 53 of the rules and regulations
relating to the Sales Tax Act of 1937 and which was
prectically re-enacted dn 1939, reads as follows:

"Retall sales of all drinks and
.beverages are taxabdle and the seller
thereof must collect and remit the
tax thereon. The foregeing shall
include both 1ntox1catin5 end non-
toxicating drinks and beverages,
and the fact that the seller 1s
subjeeted to varlous licenses, fees,
revenue stamps, etc., by ciltles,
counties, state or federal government,
does not exempt the sale of intoxlcat«
ing liquors from the sales tax.
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"No deductions are to be made for
‘llcense fews, revenue stanps or any
other overhead or selling costs from
the ﬁrosa recelipts texable under the
et : ‘

There can be no guestion but that the officers
administering this aet have construed it to apply to re-
tall sales of intoxicating liquors. This conatruction
is entitled to great welght, Auto Gas Compasny vs, City
of 3t. Louils, 32 3, W. (2d4) 281, A question similaer
to the one here presented has never been before the
Appellate courts of this state, but in the State of
Illinols we find, in the case of Bardon v, Nudelman,
Director of Finence, 15 N, E. (2d) at page 836, the
Supreme Court of that state held that the retallers occu=
- patlon tex applied to sales of IiIntoxleating ligquor. There
the court salds

M7hile both of the taxes here ine
volved may be classified as occupa=-
tional in character, sn examination
of the two atatutes shows that they
weore enacted with different objects:
in views The Retallers' Occupation
Tax act 1s a revenus measure based
upon the taxling peower. There ars no
provisions In it which seek to regu~-
late the business of persons engaged
*in selling tangible personsl property
at retall, except to the extent
necessary to collect the tax imposed
by the sct. On the other hand, the
Ligquor Control act, Ill., Rev. Stat,
1937, c. 43, Sectlon 94 et seq., 1is
primarily sn exercise of the poliece
power, Sectlion I of article 1 there-
of provides that the act shall be
liverally construed ' to the end that
the health, safety snd welfare of

the People of the State of Illinois
shall be protected and temperance in
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the consumption of aleohollic liquors
shall be fostered and promoted by
gound and careful contrel and regulas
tion of the manufacture, sale and
distrlibution of alecholle ligueorsj?
article 3 provides for the establishe
ment of the Illinois Liquor Control
Commission; artlcle 4 empowers cltles,
villages, towns and countles to
resulate the use of alcoholic liguors;
article 5 provides for the lasuance

of llcenses, and specifies the kind.

- and coast thereofy articls 6 fixes the
qualifieations of licenses, and
places limitations upon the operation
of thelr respective businesses; article
7 establishes the procedure to be fol-
lowed in issulng and revoking llcenses,
and article 10 fixes penaltles for
violations of the act. The Lliquor
Control Comalsslon 1s vested with
power to admlnister the regulatory
provisiona of the acts Article B 1s
the only provision of this act which
levies a tax purely for revenue, This
article 1s administered by the Depart-
ment of Pinence gnd levies a tex only
upon. manufacturers and importing
distributors of slcohollc llgquors, and
these texes are declared to be in
gddition to all other occupation or

-privilege taxes lmposed by the State,
mmniclipal corporations, or subdivislons
thereof,

YThe retall liquor dealer's license fee
to the State, flxed by the Liquor Control
act, Ill. Rev, Stat. 1337, c. 43, Section
118, 1s $50 per year., It is significent
that no effort is made to show that thils
license fee 1s prohibltory or that the
amount eharged 1s more then sufficlent to
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defray the ressonable expense of en=
forcing thils pollce measure. It is
not charged that under the guise of
regulation, the State is, in fact,
collectinﬁ these fees for revenue
purposes.,

In comparing the Illinois Retallers Occupation Tax
and llquor regulation laws, we find that they are guite
similar to Missourl laws relating to the seme subject.

The Illinols Retailers Occupatlon Sales Tax Act contalined
a section similer to Seetlon 11410, supra, of the Missourl
act, and finelly the court, in spsaking of the authority
to lmpose the retailers occupation tax on the sales of
intoxlie¢ating liquors, saids - .

" % 4% i There 1s no constitutional
provision forbldding the enactment

. of both measures and there is
notlhlng invalid dbout either.of
them. These two atatutes are not
Inconsistent and both may be given
effect," '

CONCLUSION

From the foregoing suthorltles, 1t is the opinion
of thls department that the lissourl Sales Tax Act
applies to sales at retaill of intoxicating liquors and
non~intoxicating beverages which may be so sold in this
“astate. . g

&

Respectfully submitted,

' TYRE W, BURTON
APPROVED; Asslstant Attorney General

VANE C, THURLO
(Acting) Attorney General
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