ANIMALS RUNNING Where there is a County wide stock law and
AT LARGE: an injunction has been decreed by Circuit
Gourt against a Constable therein for teking
up animals thereunder, such decree would rew
strain only the party to the record and his
privies.

June 29th, 1939.
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Hon. Charles T. Bloodworth, Jr., PLLED
Prosecuting Attorney :
Butler County

Popular Bluff, Missouri.

Dear Sir:

We desire to acknowledge your request //(
for an opinion on ¥arch 3rd, which is as
follows:

"Enclosed please find a copy of

¢« Judgment rendered in the ca:e

of George Collins and Charles
Irby, against Sam Pennell. The
following is a statement of facts
on which this judgment was rendere
eds

"In the last general election, the
people of this county voted an ime
proved county wide stock law. In
a few days thereafter, George Col=-
lins and Charles Irby brought a
law sult against Sam Pennell, alleg-
ing that he was threatening to put
up, and restrain their cows and
live stock from running at large,
and asking that Sam Pennell be en-
Joined from doing those acts be=-
cause they alleged th&t the elec-
tion was invalid, and that the
county court was not authorized to
call said election.

"This sult was not cmtested by Sam
Pennell, the Defendant Constatle of
EFlack Kiver Yownship. A Change of
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Venue was applied for in January
tem of futler County Clrecult Court,
and granted, and sent to the Wayne
County Court. The Wayne County
Circult Court Judge rendered the en~-
closed judgment as set out by the
copy which I am sending youe. It 1s
the contention of several lawyers
in this city, that there 1s no
stock law in thls county, by reason
of the rendation of the enclosed

Judgment.

"several County officlials have re-
quested me to write and ask you
for a ruling on this matter, as
some of the officials believe that
the stock law is only effected in
Black Kiver Townshlp, and that

~am Pennell 1s the only one en=-
joined from eriforcing it,.

"The question about which we want
information, is whether or not the
stock law is in force in other
parts of this county, or whether
this Judgment prevents enforcement
of the s tock law in all parts of
this county."

The decree of court 1s as follows:

"Now on the l4th day of February,
1939, this cause coming on to be
heard, come the plaintiffs in per=-
son and by their attorneys, Byron
Kearbey and Lawrence E. Tedrick,

but the defindant, Sam Pennell comes
not but makes default. The plaine-
tiffs herein announce ready for
trial, thereupon said plaintiffs
adduced evidence in support of the
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allegations in thelr petition. And
the Court being informed of saild
facts and being fully advised in
the premises and having consider=
ed sald petition and the evidence
adduced thereon, finds the f ollow=-

ing facts:

(1) That the County Court of
Butler County, Missouri, called
an election to submit to the voters
of Putler gounty, Missouri, the
proposition of restraining horses,
mules, assesr, cattle, swine,
sheep and goats from running at
large in Butler County, Missouri,
on the 15th day of May, 1938, and
that at the time of making the
order calling sald election there
was no petition filed requeating
said County Court to call same,
authorized by Sec. 12805, Re S. Moo
1929, and that the County Court
was therefore without jurisdiction
to make its order of liay 15, 1938,
calling said election.

"(2) That the petition filed requeste
ing the County Court of Butler County,
Missouri, to submit to the voters of -
said Putler County, the question of
restraining horses, mules, asses:,
cattle, swine, sheep and goats from
running at large in Putler County

was filed on July 15, 1938, and no
order of the County Court calling
sald election was ever made based on
sald petition so filed.

"The Court therefore finds that said
election so held, on the 8th day of
- November, 1938, by virtue of the order
made by the County Court on May 15,
1938, was made without legal authority
and 1s void,
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"IT IS THE'EFORE considered,
ordercd, adjudged and decreed

by the Court that sald election
so held on November 8, 1938, 1s
vold and of no force and effect
and that the defendant, Sam ‘en=-
nell be and he 1s, hereby per=
petually restrained and enjolned
from taking up or attempting to
take up plaintiffs' cattle, hogs
and other live stock and restrain-
ing them from running at large 1n
Black Kiver Township, Butler
County, Missouri."

Section 1519 Re S. Moo 1929, is as follows:

"The remedy by writ of injunction
or prohibition shall exist in all
cases where a cloud would be put

on the title of real estate being
sold under an execution against a
person, partnership or corpora-
tion having no interest in such
real esta e subject to execution
at the time of sale, or an irre-
parable injury to real or perscnal
property is threatened, and to pre-
vent the doing of any legal wrong
whatever, whenever £n the opinion
of the court an adequate remedy
cannot be afforded by an action for
damages."

Section 1513 Re S. Mo. 1929, is as followst

"If any person disobey or violate
an injunction arter it is served
on him, the circuit court to which
it is returned, or any Jjudge there-
of in vacation, shall issue an
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attachment against him for a
contempt; and unless he shall
disprove or purge the contempt,
if in vacatlion, the judge

commit him to Jall until the
sitting of the court in which the
Injunction is pending, or take
ball for his appearance in sald
court at the next term thereof, to
answer for the contempt, and
ablde the order of the court, and
in the meantime to observe and
obey the injunction. "

The questlon presented by your inquiry 1is
whether or not the injunction mentioned in your
letter has the effect of binding all officers of
your county.

dnere are cases where parties may bring
an action in their own behalf and on behualf of all
others similarly situated. However, your letter
does not indicate that the injuction suit was so
brought. %he plaintiffs in the injunction suit
did not pretend to act for other people similarly
situated and the decree merely restralined the de-
fendant Constable from taking up the stock of the
two plaintiffs and restraln them from ruming at
large in Black Hiver Township.

There are also cases holding that a Judg-
ment against certalin officers in certain matters is
conclusive upon the governmental agencjes which
sald officers represent. For instance, in Freeman
on Judgments; Vole. 1 (5th Ed.), pe 1095, 18 is saild:
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"4 judgment for or against a
state or municipal officer or
egency in matters as to which
they are entitled to represent
the city or state in litigation
is conclusive for or agalinst the
city or state and thelr other
agencless It is conclusive upon
the ofher officers of the govern-
mental body represented in the
firet action.,”

Again in the same work at page 1096, it 1s sald:

"An officer that has been authorized
by law to sue or be sued with res=
pect to the public matters in their
control is such a representative."

We do not believe, however, that a Constable
is such a representative of the county that a Judge
ment against him would be binding upon all of the
people of the county. While it is the duty of the
Constable to enforce the stock law, yet he does not
act for nor represent the county as a governmental
agency. The stock law is a state law, and when the
people of a county by a vote adopt the law, it 1s
none the less a state law. The Constable derives
his authority and his directions from the statutes
enacted by the state Leglslature. The county as a
governmental agency does not vest the Constable with
any authority to enforce the stock law, nor does the
county have anything to do with directing the Constable
in the enforcement of the stock law. Neither does
the Constable have any*hfithority to represent the
county as & governmental bLodye. ihe Kayor of a city
is by law the legal representative of a city in many
respects. The county court of a county represents
generally the county as a governmental body. In view
of these facts, we do not think the Constable of a
townshlp stands in such relation to his county that
& judgment agalinst him is binding on the entire
countye
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Furthermore, the rule as to judgments
being binding upon &1% persons who may be sald
to be privies to the suit in which the judgment
was rendered 1s subject to the exceptions that
if the matters involved in the sult were not
actually adjudicated the judgment will not bind
the putlie., In Freeman on Judgments, p. 958,
it is sald: :

"And where i1t appears that the
merits of the matter were not
actvally adjudicated because of
compromiseoor conseht judgment,
the public is not bound thereby."

There 1s nothing in the data submitted
with your requegt which justifies the conclusion
that there was a consent Jjudgment or even a com=
promise, but it would appea® there was no contest
by the defendant and, consecguently, the merits
were not actually contested in the case. It would
be a rather harsh rule to bind the entire public
by & Jjudgment in a case in which some officer did
not even make a pretense of contesting the issues.

CUNCLUSION

{t 1s, therefore, the opinlon of this
of fice that the injunction mentioned in your inquiry
1s binding only upon the defendant in the case in
which the Injunction was granted, but is not binde
ing uporn dher officers of the county. If the de=
fendant has deputles, they are, of course, bound
aw well as the Constable himself, but officers of
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of other townships in the county would not be
bound, ;

Very truly yours,

HARRY He KAY
Asgistant Attorney General.

ARPROVED:

(Acting) Attorney General
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