
ANIMALS RUNNI NG Where there is a County wide stock law and 
A'I' LARGE : an injunction has been decreed by Circuit 

~ourt against a Constable therein for taking 
up animals thereunder 1 such decree would re~ 
strai n only the party to the record and his 
privies. 

June 29t h , 1939 . 

Hon. Charles T. Bl oodwort h . Jr., 
Prosecuting Attorney 
Butl er County 
Popular Bl uff, Mi s s ouri . 

Dear Sir: 

We de~ire to acknowl edge your request 
for an opinion on March 3rd• which is as 
follows : 

"Enclosed p l ease find a copy o!' 
u j udgment rendered i n the ca ne 
o!' Geor ge Colli ns and Charl ea 
Irby, against Sam Pennell. The 
foll owing is a statement of facts 
on which this j udgment was render­
ed t 

"In t h e last gener al election, the 
people of this county voted an im­
proved county wi de stock law. In 
a £ew days thereafter, George Col­
lins and Charles Irby brought a 
law suit against Sam Pennell, alleg­
ing that he was threatening to put 
up# and r estrain their cows and 
live a tock ~rom running at l ·arge , 
and asking that Sam Pennell be en­
joined fr om doing those acta be ­
cause t hey alleged th*t the el.ec­
tion waa invalid, and that t he 
county court waa not authorized to 
call said election. 

"This au1 t was not em tested by Sam 
Pennell, the Defendant Constabl e of 
Black Ri ver 'J.'ownship . A Change of 
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Venue was applied for in January 
tea of butler County Circuit Court, 
and gi anted, and sent to the Wayne 
County Court . The Wayne County 
(,1rcui t Court Judge rendered the en­
closed judgment as set out by the 
copy which I am sending y ou . It is 
the contention of several lawyers 
in t his city, tba t there is no 
stock law in this county, by r eason 
of the rendation of the enclosed 
judgment . 

"Several County officials have re­
quested me to write and ask you 
for a ruling on t h is matter, as 
some of tho off icials believe tha t 
the stock law is only eff ected in 
Black River Townah ip, and that 
Jam Pennell is the only one en­
joined fr6ln ertfording it. 

"The question about which we want 
information, is whether or not the 
s tock law is in force in other 
parts of t his county, or whether 
this judgment prevents enforcement 
of the stock law 1n all parte of 
t h is county. • 

The decree of court is aa follows & 

"Now on tbe l~tb day of February, 
1939. this cause coming on to be 
heard, come t he pl~tiffa 1n per­
s on and by their attorneys, Byron 
Kearbey and Lawrence E. 'l'edrick. 
but the def~A:ldant, Sam Pennell comes 
not but makes default. The plain­
tiffs herein announce ready for 
trial, thereupon said plaintiffs 
adduced evidence 1n support of the 
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allegations in their petition . And 
the Court being int'ormed or said 
facts and being fully advised in 
the premises ~d having conaider­
ed said petition and the evidence 
adduced thereon. finds the f ollow­
i ng taets1 

• (1) That the County Court of 
Butler County. Missouri. called 
an election to submit to the voters 
of Butler Qounty. Missouri. the 
pre>posi tton of restraining horsea, 
mules, assesn. cattle. swine. 
sheep and goats trom running at 
large in Butler County. Missouri• 
on the 15t h day of May. 1938. and 
that at the time of making the 
order ca1ling said election there 
was no petition filed requesting 
said County Court to call same. 
authorized by Sec. 12805, R. s . Mo. 
1929. and that the County Court 
was therefore without jurisdiction 

to make its order of May 15, 19~ 
calling said election. 

ff(2) That the petition filed request­
ing th~ County Court of Butler County. 
Missouri. to submit to the voters of ' 
said Butler County. the question of 
restraining horses, mules. aaaesc . 
cattl~. swine. sheep and goats from 
r unning at large 1n Butl er County 
waa f1 l ed on July 15• 1938, and no 
order of the County Court calling 
said election was ever made baaed on 
said ~ t1t1on so t'iled. 

"The Court ther efore finds that aaid 
election so held. on the 8th day of 

· November, 1938, by virtue of the order 
made by the County Court on Jlay 15. 
1938, waa made without legal authority 
and is void. 
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"IT IS 'l'HE. .EFORE considered, 
ordered , adjudged and decreed 
by the Court that said election 
so held on November 8 1 1938, is 
void and or no force and eff ect 
and that the def endant, Sam Pen­
nell be and he is, hereby per­
petually restrained and enJoined 
f'rom taking up or attempting to 
t ake up plaintiffs ' cattle, hogs 
and other live s tock and restrain• 
ing them from r1m111ng at large 1n 
Black River Township, But~er 
County , JUsaouri . n 

Section 1519 R. s. Mo. 1929• is as foll ows& 

• The remedy by writ of injunction 
or prOhibition shall exist 1n all 
cases where a cloud would be put 
on the title of real estate being 
sold under an execution against a 
person, partnership or corpora-
tion having no interest in such 
rea l esta· e subject to e xecution 
at the time of sale, or an 1rre• 
parable injury to real or per s onal 
property 1a threatened, and to pre-
vent t he doing of any legal wrong 
whatever, whenever ln the opinion 
of the court an adequate remedy 
cannot be afforded by an action for 
damages ." 

Section 1513 R. s . £{Q . 1929, is as follows a 

•rf any person disobey or violate 
an injunction a f ter it is served 
on him, the circuit court to which 
it. is returned, or any judge t here-
of in vacation, shall issue an 
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attachment against him for a 
contemptJ and unless he shall 
disprove or purge the contempt. 
if ~ vacation. the judge may 
commit hLm to jail until tne 
sitting of the court i n which the 
injunction is pending, or ·take 
bail f or his appearance in said 
court at the next t erm t hereof, to 
answer for the cont empt, and 
abide the order or the court, and 
1n the meantime to observe and 
obey t he injunction . " 

The question presented by your i nquiry is 
whether or not the injunction mentioned in your 
l et t er has the effect of binding all off icers of 
your county. 

~h~re are cases wher e parties may br ing 
an action in t heir own behalf and on beh a.l.f of all 
others s imilarly a1tuated. However- your letter 
does not indicate that the injuction suit was ao 
brought~ 1he p1aintiffs 1n the inj unction sUit 
di d not pretend to act for other peopl e simil arl y 
situated and the decree merel y restrained the de­
felXiant Constabl e from taking up the stock of the 
two plainti f .fa and restrain t hem from running at 
l arge in Black Ri ver Township . · 

There are al.ao caaea hol dj_ng that a j udg­
ment against certain officers in certain matters 1a 
conclusive upon the governmental agenctea which 
aai4 ot~cers represent . For ~stance, 1n Freeman 
em Judgme.ltta, Vol. l (5th Ed.), p . 1095, 1tJ ia aa1d& 
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•A judgment for or against a 
stat e or municipal off icer or 
agency 1n matters as to which 
they are entitled to represent 
the city or stat e in litigation 
is conclusive for or against the 
city or stat e and t heir othe~ 
agencies . It is conclusive upon 
t he o£her officers of the govern­
mental body represented in the 
f irst action. " 

Again in the same work at page 10 96, it is said& 

8 An officer that ha• been authorized 
by law to sue or be sued w1 th rea-
pect to the publ ic matters in their 
control is such a representative. " 

We do not believe~ however, that a Conatable 
is such a representative of the county that a judg­
ment against him would be binding upon all of the 
people of the county. While it is th e duty ot the 
Constable to enforce t he stock law, ·yet he does not 
act for nor r epresent t he county as a governmental 
agency. 'ihe stock law is a stat e law, and when the 
people of a .county by a vote aclopt the law, it is 
none the les s a stat e law. The Constable derivea 
his authority and his directions from the statutes 
enacted by the state Legislature. The county as a 
governmental agency does not vest the Constable with 
any authority to enforce the stock law, nor does the 
county have anything to do with directing the Constable 
1n the enforcement of the stock law. Neither does 
the Constable have ~·authority to represent the 
county as a governmenta~ body . 1he Mayor of a city 
is by law the legal representative of a city in many 
respects. The county court Of a county repreaents 
generall y the courity as a governmental body. In view 
of these facta, we do not thLnk the Constable of a 
township stands in auch relation t o hia county that 
a j udgment against him 1a binding on the entire 
county. 
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Furthermor~, the rule as to judgments 
being binding upon U! persons who may be said 
to be privies to the suit in which the judgment 
was rendered is sub j ect to the exceptions that 
if the matters 'involved in the suit were not 
actually adjudicated the judgment . will not bind 
the put lie.· In Freeman on Ju.d.gxnents, P• 958• 
it is aaid t 

"And where it appears t hat the 
merits of the. matter were not 
actually ad judicated because ot 
eompromi'SeoDr.: cons·entj judgment, 
t he public is not bound thereby.• 

1her e is nothing in the data s ubmitted 
with your reque-st which j ustifies the conclusion 
that there waa a consent judgment or even a com­
promise, but it would a.pped t here was no contest 
by the defendant and~ cons~quently, the merits 
were not actually c ont es ted in the case . It woul d 
b e a rather harsh rule to bind the entire public 
by a j udgment in a ease in whi ch some of't'1cer did 
not even make a pr etense ot contest ing the issues . 

CUNCLUSIOli 

It i s , therefore, the opinion of t hia 
off ice that the injunction mentioned in your inquiry 
is binding only upon the defendant in the case 1n 
which the injunction was granted, but is not bind­
ing upor ... ether officers of the county. If the de­
fendant has deputies 1 they are , of course. bound 
•• well as the Cons table h±mself. but off i cer• of 
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of other townships in t ho county would not be 
bound. 

Very trul y yours , 

HARRY H. KAY 
Ae~istant Attorney General. 

U PROVED: 

'· E. TAYLOR (Acting) Attorney General 
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