COUNTY SURVEYOR: Person may hold both office of county surveyor
ROAD OVERSEER: ° and road overseer. at the same time.

y“f ~ ‘January 24, 1941
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Honorable Tom B. irown o U W
Prosecuting Attorney ‘ “y ﬁ
Knox County R J
Gidina, iissourl 1 A
" 'Dear siri

e wish to ackunowledge your request for an
opinion under dats of Usecember 135, 1940, whereln you
satate as followss

"The county surveyor elect for
Knox County is now roau overseer
of a road district in this county.

. "Knox County has dispensed with the
highway engilneer law as provided by
Section 8019 k. S, 1929,

"Can the county surveyor elect _
~gqualify as such and retain his appoint
ment and act as road overseer3?"

You state that Knox County hes pursuant to
Section 8019, R. S. Mo. 1929 "dilspensed wlth the highway
en;ineer law."  Sald section is as follows:

"ihenever a petition, slgned by at
least ten per cent., of the taxpaying
citizens and voters representing at
least two~thirds of the townshlps of
any county in thils state, shall De
presented to the county court thereof
asking that a proposition be submitted
to the qualified voters of the county,
to determine whether ¢r not the pro=
vislons of thls article sheall continue
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to apply to such county, the court,
after due conslderation, may order
that a proposition for the apmroval

or rejection of the provisions of

thls article bes submitted to the
gqualiflied voters of the county at

any genersal election held for the
purpose of electing county officers,

or upon a petitloi:, signed by at

least fifteen per cent. of the tax-
paying citizens and the voters repre-
senting at least two-thlrds of the
towvnships of any county In this state
asklinz that such proposition he sub-
mitted, at a speclal electlon, the
county court shall call the special
election for the submlisslon of such
proposition within ninety days from

the filling of such petition: Pro-
vided, such special election shall

not be held within ninetydays of

any general electlon. ‘ihe‘county

court shall glve notice of such
electlion by publishing the same 1in

some newspaper publlshed in the

county. ©Such notlce shall be pub«
llshed for at least two consecutivs
weeks, the last insertion to be

wilthin ten days noxt bhefore such
slectlon, and such othsr notice may

be glven as the court may deem proper.
The proposltion so submltted shall be
printed on the ballots in the follow-
ing forms 'For county highway engineer
law,! 'Agalnst county hirshway engineer
law,! with the dirsctlon 'ikiark out

the clause you do not favor.' If a
majority of those voting at such
election upon the proposition vots for the
county highway engineer law, then this
article shall remeln in full force and
effect in such county, but if a majority
of those votling at such election upon the
proposition vote against the county high-
way engineer law, then thls article and
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the provisions of the law relati;g to
the appolntment and duties of & count;
nignwey enpgineer saell not be enforced

in such county."

Therafore, Article 8 (Sections 8006 to 8023, in-
clusive), Chapter 42, A. 5. HMo. 1929 "and the provisions
of the law" relating to the appolntment and dutles of the
county highway eng ineer aro not to be eaforced in your

‘Section 8020, H. S. #o. 1929, provides how the

natters relating to roads snd over&eers ara to be hendled
whers the countiss have voted ajalnst the county highway

engineer lawg

"In all counties in this stats that
mey vobtae ageinst the county hi-hway
enginaser law in the mannsr prescrivad
in sectlion 8019 of this article, sll
matters relating to roads and high-
ways and the expendltures qf the
public funds thereon shall be governed
by the laws then 1n force in such
countlies, except that part of the law
pertalning to the sappointment of the
county highway enginesr. In all
counties wherein the services of a
county highway engineer are dispensed
with, as provided by section 8019 of
this article, ths county surveyor shall
be ex officlo county highway englnaer,
and, as such, shall perform such ser-
vices perteining to the working, im-
provement, repalring snd maintenance
c¢f ths roads and highways, and the
building of bridgss and culverts as
provided by this article to be done
and performed by the county highway

~englneer, or as may be ordered by the

county . court: and for his services as
ex officlo county highway engineer he
shall receive such compensation as may
be allowed by the county court, of not
less than three dollars nor more than
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five dollars for each day he may be
actually employed or engaged as such
county hlghway engineer. The county
court may empower the county highway
enzinesr, or the county surveyor when
acting as county highway enginesr, to
smploy such assistants as may be deemed
necessar; to carry out the court's
orders and at such compensatlon as may
be fixed by the court, not to exceed
the sum of four dollars per day for
deputy county highway engineer nor more
then threo dollars per day for each
other asslstant for emch day they may
be actually employed."

Under the above sectlon 1t appears that since the
county highway englneer law has been abollshed that the
duties relating to the county highway engineer devolve upon
the county surveyor.:

Sectlion 801%, K. &, ko, 1929, provides that the
county highway engineer shall have dircct supervision over
the road overseer and of the expendltures of all county and
district funds made by the road overseers of the county.
Furthermore, the county court must not lssue warrants to
road overseers 1n paymsmnt for work until the claim is ox=-
amined end approved by the county highwey englneer. Said
section providss as followss

"IThe county hizhway engineer shall
have direct supervision over all public
roads of the county, and over the road
overseera and of the expendlture of

all county and district funds made by
the road overseers of the county. He
8hall also have the supervision over
tne constructlon and malntenance of sll
roads, culverts and bridges, " No county
court shall order a road established
or changed until said proposed road or
proposed change has been examined and
approved by ths county highway engilneer,
No county court shall i1ssue warrents

in payment for road work or for any
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other expenditure by road overseers,
or in payment for work done under
contract, until the clalm therefor
shaell have been exemined end approved
by the county highwey engineer,"

Section 8016, k. &5, bo., 1929, provides that road
oversesrs must attend the annusal meeting called by the
county highway engineer and upon fallure to attend the
county highway englneer may request the county court or
the townshlp board to remove the road overseer:

"It shall be the duty of the county
nlghway engineer to call a meeting
at the county seat sach ysar of all
rosd overseers of the county, for
consultation and conference touchlng
the conditlons and needs of the rosads
and bridges of the county and methods
of lmproving same. Such meetlng shall
e hela at a tlime designated by the
highway engineer, between the. first and
fifteenth day. of lareh., Af such meet-
ing of road overseers the county high-
vway englineer snell instruct the over~
ggsers in the best and most sconomiecal
plans for the working and improving
roeds, collecting and expending the

. district roasd funds, and, if practi-
cable, adopt a unliorn system of road
work for the county. Any overseser
failing to attend any such annual
mseting vl thout reasonable excuse
shall, upon complaint of the county
highway engineer, be removed from
office by the coumty court or by thQ
townshlp board as the case may be."

Section 8017, R. S. Ho. 1929, provides that the
county hlghway bngineer may suspend a road overseer for
fallure to follow his plaens and instructions cawsrning the
sxpendlture of fundes and the lumproving of roedst

"All overseers shall follow the plans

and instructions of the county high- )
way ongineer in all matters concerning

the sxpendlture of the funds and
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lmproving the roads, and should any
rond ovsrseer fall or rsefuse, without
suffielent csuse, to follow the plans
and instructions of the county high-
way sngineer, the county highway

engineer may suspend such overseer,

and shall at oncs report the matter
to the county court, and sald court,
upon hearing, may removs such over-
seer from office." |

‘e must determine whether from a conslderation
of tho mbove atatutes the dutles of the office of county
surveyor anG those of road overseer are so lnconsistent
and 1lncompatible as to render it impropsr that both
offices should be held at the same time by onae person,

In the csse of State sx rel. v. Bus, 135 lo. 325,
l. c. 338, the court said:

"The reamsining Inquiry 1s whether

the dutlss of the offlce of deputy
sheriff ana those of school director
are so inconsistent and incompatible

as to render it improper that respond-
ent should hold bothh at the same tims.
At common law tihe only 1limlt to the
nunber of offices one person might
hold was that they should be compat-
ible and consistent. <1he incompati-
billity doces not eonsist in a physical
inabllity of one person to discharge
the dutles of the two offlcss, but
there must be some inconslstency in
the functions of the twoj some conflict
in the dutles reguired of the officers,
as whers cne has some supervision of
the other, le ronuirsd to deasl with,
contrel, or assist him."

- In view of the supservlsory powers granted by
statute to county highway engineers over road overseers
therz can be no doubt that the duties of the two offlces
are so lnconsistent and incompatible as to mske it improper
that botii offices should be held at the same time by one
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person. Assuming then that the county surveyor lnherits
ell of tiie dutlies of the county hishway engineer, the same
conclusion would De reached as to one person holdlin: at

the same tlime the offices of county surveyor aiwi road over-
ssar,

In the case of Spurlock v. Wallace, 204 Lo. App.
677, 218 L. W. 8BYO0, i. c. 891, 892, Spurlock filed a
petition for an injunction to restrein the judges of the
county court from audlting and 1lssulng warrants to over-
saers for vario.s servicss on roads which had been done
wlthout any examination by the appsllant as county sur-
veyor and e» officlo county hishvay englneer. lors
gvecifically Spurlock claimed that by virtue of his office
the county court had no suthority to draw warrants to road
oversears until the clalms therefor had been examlned and
aporoveu by him as provlided under SHectlon 10588, K. &
1909 (now Jection 8015, R. S. do. 1929, supra).

1he court held that under Sections 10658, suprs,
108671, «. 5. mo. 1209 (now Sectlon 8019 R. S. lic. 1929
supra), and Section 10572, K. S. Ko 1909 (now uection
8020, supra), where a county votes not to have a county
highway engineer the autles of such offlce are avolished
and the county court may order warrants drawn to rosd over=-
ssers without having them approved by the county surveyor
acting as ex officio enginesr, The court said:

"If the contention made by appellant
shhould be uphelu, then we musi nec-
essarily hold that, to vote under
section 10571, end to thereunder
abolish the h1 ghway engineer act
meant sluply a change of the manner
and amount of oompensation to be
paid to the party scting as highway
englneer, as the appsllant 1s con-
tendling that he 1s duty bound to
perform exactly the same service
that the highway engineer would have
performed, even though the people
have votea out thils law. ¥We cannot
lond sanetion to thls narrow con-
struction, as it vould appear that
the purpose of sections 10571 and
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10572, ii. S 1909, was to permlit

the people of a county to abolish
the office of highway engineer, yeot
to leave 1t possible for the sur~
veyor to perforam the dutles that the
highwa; englinser would have perforas
had the law not been voted cut, pro-
vided he acted under the orders and
direction of the county court. ine
;eneral intent of sectlion 10571 was
to permit tihe people of a county to
vote out a hlghway engineer and to
abolish the duties of such engineer,
and that wmore was inteanded by said .
section than to merely gilve them the
right to change the form and amount
of compensation,

g ST

e

"Ihe duties required of a highway
engineer by section 10558,+R. S. 1909,
are by the very terms of section
10571, when the people have Woted
against the highway engineer act,
abollshed, and the county court may,
under section 10481, d. S. 1909, order
warrants drawn to road ovsrseers., The
provision in the last section, that
the construction of bridges and cule
verts shall be under the direction and
supervision of the county highway engi-
neer, ls by the terms of section 10571
dispensed with when the people vote
against the aet."

Under the above construction, when the county
highway engineer law is dispensed with, the duties of the
county highway engineer are abolished. Therefore, when
he acts In sald capacity, under Section 8020, supra, he
does so "under the orders and dirsction of the county

. court,” and not as an independent statutory agent. This , i

being true, he does not lm ve supervisory control over
road overseers by virtue of his office.
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Article 3, Uhapter <2 of the ilevised Statutes
of kilssouri, 1923, contalns Soctlons 7868 to 7897, in-
cluslve,

Sectlon 7870 provides how roed oversesers are to
be appointed by ths Knox County Court:

"A1ll road overseers shall be appointed
by the county court of the county at
the Februar; term of salu court. No
person shall be eligible to the office
of road overseer, except hes be a
citizen of the road district for which
he may be appointed, or of an incor-
poratsd town or village witaln the
bounds of such dilstrict and be a
practical road builder, or possessed
of technical or scientiflic knowledge
of suen work {shall be over twenty-one
and under slixty years of age and more-
over be able to r9ad and write). Such
officers shall recelve a compsnsation
of not less than two nor more than
three dollars per day for each day
actually and necessarlily smployed as
suchi overseer, to be tixed by the
county court asnnuall; in the month of
March, by order of record."

Section 7872 provlides that tie road oversser
shall give bond aspproved by the county court:

"Before enterlns upon his dutles each
road overseer shall sxecute to the
county a bond In such sum as may be
fized by the county court, with goaod
and sufflclent security to pe approved
by the court, the condition of such
bond to be that he will falthfully
discharge fils dutiecs as such road
overseer, and that he will sccount for
all sums of money recelved by him as
sucih overseer, and that he wlll account
to the county hishway englneer, at the
expiration of his term of office, for
all tools, machinery, books, papers and
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other property belonzing to the county
or district, and such bond may be sued
upon by the county to the use of the
road distriect or any person lnjured
by a breach thereof,"

Said section provides that one of the conditlons
of the bond 1s that the road overseer account to the county
highway englnser. Sectlon 7874 providss that the road
overseers shall confora to the instructions of the county
highway engineer. The cuestion then ariscs whether the
dutles of the county highway engineer that are abollshed
relate only to Article 8, supra. 'ie have p eviously
polnted out that they are not so restrlcted but are ap,li-
cable to "# % & this article (8) and the provisions of the
law relsting to tho appointment and duties of the county
highway engineer i 3 #%,"

. The dutizs of road oversesrs are set out sub—
stantially 1n subsection (a) of Lection 7876:

"it shall be the duty of the road
oversesr to keep the roads in his
district in as good repair as the
funds at his command will psrmlt, to
have all brush and weeds founda grow-
ing along the roadsiac of the public
hizhwvay cut and removed during the
monthh of August of each ysar, and when-
evaer there 1s a dquars corner or sharp
turn in the road that in any way hinders
prograss or oustructs the view and by
such obstruction endangers the life
and limb of those traveling thereon,
to have such corners rounded, and if
necessity demands it shiall have such
land as may be requlred to round
corners condemned in accordance with
sgction 7840, and he shall have the
road drag or harrow used upon the
public highway when the road would be
improved therseby."

And tne duties of county surveyors are set out
substantially in Sections 11579 and 11580, k. &. #o. 1929,
respectively, as follows:
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"The county surveyor shall execute
all orders to him directly by any
court of rscord, for surveying or
resurveylng any tract of land, the
title of vhich is in dispute before
‘such court, and all orders of survey
for the partition of real sstate."

"The county surveyor shall, within

ten days, when cel 1ed upon, survey

any tract of land or town lot lying

in his county, at the expense of the
person demanding the sames Provided,
that hls lepal fess are first tendered,
or that he and hls deputlies are not
engaged in n/ecuting prrevious orders
of survey."

There 1s nothing in the general dutles of the
county surveyors and road overseers that 1s so inconsistent
and incompatible as to render it improper that one person
th ould hold both offices at the same time.

Ve are, therefore, of the opinlon that a county
surveyor may also hold the office of road overseer.

sesgpectfully submitted,

MAX VASSERMAN
" Assistant Attorney-General

COVIELL K. HEwITT
(Acting) Attorney-General




