
~CHOOLS : Childron fron orphans ' h ome resid:ng i n fum~lies \ 
-l.n common school di stricts may at vena v.~~ t; payi ng 

tuition . 

October 6, l9Z9 

Honor.ble a. R. Chamberlin 
Prosecuting Attorne7 
C&as Count7 
Harr1sqnville, Mlaaouri 

Dear S1ra 

F \ L E 0 

/(a 

'lbia Department 1a 1n receipt o~ 70ur letter 
of September 15th, wherein 70u request an opinion re
lating to paJment o~ tuition b7 tbe Children o~ Spof~ord 
Home in Kanaaa Clt7, .1ackaOD Count7. Your letter is aa 
follow at 

• I am writing 7our o~f1ce at the 
request of ss May Bowlin, our 
Count7 School Superintendent, on 
account of the following condition 
and insistent contention baTing 
come up in one of the districts in 
this Count7. 

"The main fa~ts are baaed upon 
children sent from the Spof~ord Home 
in Kanaa s City", Jackson Count7, a a 
it appears they send out tbe children 
who are residents o~ the hoJile or under 
the home' s care, to people in the 
country and pa7 a ad ns.,. amount t:or 
their board and these children have 
been of course enrolled in the schools. 

"In one of the districts 1n the North
ern part of this CoWl'ty" the School 
Board appealed last 7ear ~o tbe Count.r 
Superi.ntendent and rai.-4 obJection to 
these children being •nt to thei.r 
schools, feeling no doubt that it wa a 
an unjust and unnecessaP7 burden upon 
the District. 
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11There were some COIIIPra.ises •de in 
tnis particular d1atr1ot last 7ear. 
but thla 7ear the question baa again 
come up. howe .. ~ 1t appears over onl7 
one ch1ld. It i s asserted b7 tba 
people who ba'" the cllild that theJ ex
pect to adopt hi-.• howeYer • tor the 
purpose of the preaent contention we 
are treating the •tter as the original 
comp~1nt came up. to-wit. tbat the 
ehlld la a proper charge of the Spofford 
Home. It i s asserted tbat it is a 
t'Urther t'aot that tb.1s particular eh1l4 
is an orphan• both parents being dead. 

11UDdet- Section ~20'1, Revised Statutes ot 
lllsaouri 1929• the Statutes aet out t'our 
ela aae s o f children who are entitled to 
at tend aohool wMrever tlle7 JU.7 be 1 
Firat, Orphan Child.PenJ aeoond. Cb114ND 
bound out to apprentioesJ third• Child
ren .with on~y one parentJ fourth• Where 
the parents d~ not contribute to the 
eh114 1 a IIU))port and w~re the child· ia 
unable to pay tuition. 

•The cml7 queation tb&t aeells to be 
debatable 1n th1s matter is whether or 
not tbe hot .that the Spot't'ord Home ha a 
cbarge ot t he ebild . ~t tact b7 it• 
self' would annul. the prortaion of' 
Section 920'1 and tba t l a the point . 
partioularl7 that the CoWlt)" Superintend
ent would be glad to ban J'OW" n.lued 
op1D.1_on and of' courae &IQ' .turther int'or
matian tbat might be of' aid to ua.• 

Section 920?• R. s. Ko. 1929. rela ting to orphan 
children is aa t'ollowaa 

• 'lhe board shall have power to make all 
needtul rules and regula tion·s ror the 
orga.n1za t1on. grading and gcwe~n t 1n 
their aohool d1atr1ct--•1d rulea to 
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take errect when a cop7 or ~ 
same. duly signed b7 orde~ ot tiBe 
board• 1a deposited with the 
district clerk. whose dut7 it sball 
be to tr-ansmit ~orthw1th a copy of 
the ame to the teacher a emplo7ed 1n 
tbe schools J aid rules UJ' be amand-
84 or repealed 1n like •nner. They 
Shall alao haft tt. power to suspe:nA 
or e%pel a pupil tor condUct ten41ng 
to the d.emora.l1catloa or the school. 
aner a0otice en4 a bearing upon 
cbargea preferred.- and ma7 ad.Jd.t 
pupils not re-stct•nte wl tbln the dls• 
tr1c t. and pre aoribe tba tuition fee 
to be pald by the .. , Pro?1dad, t-hat 
the followlng dbildren. ,1f the,- be 
unable to pay tui tlon_ ahal1 have tbe 
privilege ··ot a~te-n41ng school 1n &1lJ' 
dlatrlot tn t;k!.s state ln wb.1cb t he7 
ma;y ha•• a permanent OJ.' tempora17 
home1 FJ.rat .. orphan ·ohl.l.drenJ •cond. 
children bound aa apprentices; third• 
childr•n w1th onlJ' one parent l.ivlng~, 
and fourth• ohil.dren who• pa.renta 4o 
not . eonta-1bute to tbeLr supp:ert& 
Prov14ed fUrther. that any person })&7-
lng a sChool taz ln any other dtatrlo' 
tban that 1n tllioh he resides m.ll be 
entitled to send h1s oJ- her ch1ldr4N;l 
to aehool · 1rl the dJ.a tr!.o.t ln 1lb 1cb such . 
tax ls paid and F•oe1v• credit on tb.e 
amount charged for tu1. t1on to ta. 
exte_nt or such acbeol tax.• 

It appears tbat the . t'amtl,- who have the child 
1n their home_. whlch 1s now in 70ur count)". intend to adopt 
the child. but at the preaent tS.. lt ma.,- be con•i&tred that 
the:y bave control or the ch114. supporldng 1t. and have 1t 
as a member of tbalr houaebold . 

There are a nUIIber of d•eialons which bear on . 
this ques,1on. The one which particularly traata esbaust1velJ' 
of the question 1a tbat of State ex ~··1 .• v. Cl.Jmer, 16-4 Mo. 
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App. 671, 1. o. 671. wherein is.a1d ~ followings 

•White the atatute must be 11berallJ 
construed. we also recogaiae tbe 
fact. that 1t would not be right to 
permt ohlldren livtng 1A d1atr1ota 
whose taxpaJera have neglected or 
retuaed to •1nta1n aehools to baft 
the benen.ta b-ee of charge or s chools 
1n d1atr1ots wherein the ta.zpa,..ra 
baTe burdened themaelTes to ere.ct 
achool houaea. amplo7 competent 
tea chers and maintain schools. (Bl~e 
v. n1nge. 30 Uo . App. ass.> 
• Prior to 1886 tbe ata tute contaJ:Ded 
none ot lta preae.nt provlaoa.- but 
a1lllpl7 au tbor1&ed the board to adml t 
non-resident pupils wltbln tbe 41atr1o'• 
and to prescribe the tui.tlcz tee to be 
paid-. In 1886 lt waa a.ended by addiq 
the proviso: 1 Tbat orphan children• 
or any children bound aa apprentices. 

shall baw the privilege of attendlD& 
achOQl 1.n any d1atr1ot 1n the •'-'- or 
lt1ssouri ln which thq •7 1'1Dd a per
manent or t•mporary home, wltbou.t p&J-
1ng & t u i tion r .... 

"While the atatute w.a in th1a language, 
the •ae of Bl.nde v. nt.ngs , supra, 
was de-elded b7 the st. Loais Court 
or Appeals. In that oaae Jb'a. Binda • 
a w14ow, who bad res1decl l1l ~ Be~ 
soboo~ 4latr1ot ror .ore than t ort.J 
)"e&rs, applied ~ the court tor an 
injunction to reatra1n the dlreotora 
or tba t d1a-.1ct hom retuaiDg tbe 
prlYlles-8 Of the achool to her graD4-
daught:er, Pemla Xuabl. Paula' 8 t'ather 
ro a14e4 1n Montgomel'J' countJ" • but .,._ 
waa llvlq with her gr&Diblother at 
Ber.&ml, UDder an arrang_n, -4• w1 t.h 
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the child's ~ather. to the e~feot 
\bat she waa to live with tZe grand• 
.,ther until the latter died or the 
ch1ld •rrlecl. In ~act~ tlut arrange
ment 1n that caM waa subatantiallJ 
the same a a . the one we re now eaa
s1der1ng. In passing on the oaae. 
Ju4ge Thompson held the word 'resident' 
u sed 1n the statute. was to be d1.,_ 
tingu18bed from the word 'domicile•' 
aD4 without the proviso 1n tihe statute. 
lt' the child bad gon. to 11 Te wS. th the 
grandaother wl thout &nJ expectation 
ot retur!IJ.D8 to ita parental rea1denoe 
while the ~tber 11Ted• or 11h1u 
the ch1.l.d r-1•4 umarriecl# aa4 not 
merel7 for the purpose ot •cquirlbg 
the privilege ot a better sehool tban 
existed at tbe dOll! cUe ot tb8 J*rent. 
abe mJ.~t be a resident ot the gran4-
motber a aehool dlstr1ot6 alth~ 
tlw 1'ather resided elaewhere. 1'be court 
held• howenr. tbat the prortao 11.m1te4 
the general language. aD4 onlJ perattte4 
orphan children. or ch114ren boUDd aa 
apprentices., to attend aohools 1n 
d1atr1cts wa..re the7 )ad a per.&Dent 
or temporarr home without pa,-J.ng 
tu1 tlon fee&• and aald that b7 a.S.tt.
ting certa1n nOD-reaidenta the Leg
islature necesaa-r1lJ u:oluded the 14ea 
that .other non-r.eaidents .. re entitled 
to the privilege. 

• A caret'Ul read1.ng ot the Blnde ._.., 
will lead to the oone:lueton tba t ha4 
the atatute tlwn been 1n lta preMnt 
tor•• a dltterent judga.nt w0\ll4 han 
been rendered. 

•i'he atatute 1a not am.b1gu.oua. aDd 
plainl7 provides that ollildren who 
are u.na.ble to pay tu1 ~lon. and wbo• 
parents are not contributing to tbllr 
8Uppor~, aball haYe the pr1T1lege o~ 
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attending school 1n &07 district 
1n which they may have a permanent 
or temporary home . It will be not1ee4 
that the pr1vUega is granted, regard
less of the residence or dom1c1l.e of 
the parent. · 

•It seems to ua tbat the evidenoe clear-
17 brings the case wlthln the t'ourth 
subd1 Yialon of the ata tute . T.be bOJ • 
to all intents and purpo••• was a 
realdent of the school district. altho• 
his dold.e1l e aay have been at :lpr1Dg
f'1eld. He was l1v1.ng 1n the d1atrie' 
a a a member or tba relator' a f'amil7• 
aDd under an agreem•nt made with bLs 
father by which the relator bad agreo4 
to take, care f or, and educate h1a. 
I t was not a contract made f.'o.r the aole 
purpose ot per.mi tt1ng him to atte.Dd 
tbs Steelville school. The grand
parent was aged, and the boy bad llved 
with h1a a part of the t1ae for 110re 
than five years . and nndoubt.dl7 tbare 
ex~ated betnen them a dagree ot 
arrectJ.on perbapa equalq as strong 
as that between father and son. the 
copeon experJ.enc• of IM.nkJ nd prove a 
the truth of thia ata tem•nt. and there• 
fore, it needed the teet.imollJ' ot DO 
w1 tDess to eatabl1ah 1 t . But tba gFADd.
tather did teaHtJ that he liked the 
bo7 and wanted hlm to live with h.la.-
and 1 t w• s •tiat'actor,- w1 ~ the tau.,
aDd the aon alao . There ie no elalm 
tbat the contract was not nade 1n good 
ta1tb.. or that it was not being atr1otl;y 
performed b7 all parties thereto. · i'he 
t'aot that 1t was n"Ot in wri'J.na was a 
1a tter that the partlea e. lone •re oon
c•rned about, an4 no atranger could set 
it &aide or take adTantage ot' the ta1lure 
to observe formal1t7 1n Ita ezecut1on. • 

• 
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Ano~r deoision discussing t he question or residence 
is that of Bortbern v, McCaw et al., 189 • App, 362, 

Conclusion · 

e think J4JCtiOD 98071 SUpra, independent Of 
the decision which we have quoted herein. is plain and 
compr ehensive enough in 1 ts terms to appl7 to tbe situation 
which 70u p r esent, because the statute states, 

"shall have the priv1lege of attend~ 
i ng school in any district 1n tbia 
state 1n whi ch they •Y have a per• 
manent or temporary home~ First, 
orphan Children; second• c~ldren 
bound a s apprentice s; third, children 
wi th only one parent living• and 
f ourth, children whose parents do 
not contribute to their support:• 

Tie are of the opinion f'rom t he taets surrounding the child 
or children of the Spofford Home. if' they be in a d1atriot 
1n whioh taatlie s are maintaining the~ even though tbe 
home has not relinquished its authority over the children• 
that auch children are entitled to attend achool 1n such 
districts withou t the pa7ment of tuition. 

APPROVED& 

\'1. J . EURD 
(Acting) Attorney-General 

OWJhEG 

OLLIV.Illi • NOLD 
Asa~atant Attorne7-General 


