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Mr, Roy Cherry
Mar of the Supreme Courtof Missouri:

Jefferson (ity, Missouri

Dear Mr, Cherryt

- This is in reply to your letter of reoont date, requesting
an opinion from this department, which reads as follows:

"seetion 2050, Art, II, Chap., 10, R. S, Mo.
1939, as amended by the General Assembly in
1945, relating to the compensation and exe

penseg of the marshal of the Supreme Court,
reads in part as followsi

1All fees received by the marshal for
services rendered as such marshal shall

be paid into the state treasury for

the benefit of the (General Revenue fund,
said marshal to submit to the state
auditor at the end of each year a sworn
statement of all fees received by him .
in his capacity as such marshal and that

he has not retained for his own use

any such fees,.' ‘

"I have recently served a number of subpoenas for
the Milssouri Bar Administration and have collected
the fees snd mileage as provided by law, I would
like to have your opinion as to whether these

fees and mileage should be paid into the state
treasury nnd I file an expense account for such
expenses as I incurred in serving these subpoenas,
or whether I -hould retain such fees and milongo
for my own. use."”

Section 2050, Rs S. Mo. 1939, as reenacted, L-u' 1945, page
823, provides for the compensation to be recelved by the marshal
of the Supreme Court, discloses how the same 1s to be pald and
what disposition is to be made of fees collected for services
rendered as such marshal, We gquote the section in its entirety
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ag follows:

"The marshal of the Supreme Court shall receive
as compensation for his services as such marshal
four thousand five hundred dollars (§l,500,00)
per annum, to be payable in monthly installments,
and shall also be entitled to receive his actual
expenses of travel and his necessary exvsnses
for subsistence when travelling on his duties

as such marshal at the direction of the Court

or the Chief Justice thereof, and if such

travel includes the transportation of prisoners,
he shall also be pald any additional actual
expenses of the travel of sald prisoner or
prisoners and their necessary expenses for sube
sistence, The said Court or Chief Justice
thereof may authorize the marshal to employ a
guard at a compensation not in excess of four
dollars ($4.00) per day and the marshal shall

be entitled to receive any additional expense

of travel of sald guard and hls necessary
expenses for subsistence, Such salary and expen=
ses of the marshal, including the expense of

the prisoners and guard, and such compensation
of the guard, shall be pald from the State
Treasury on requisition of the Chief Justice
certified to the State Auditor., All fees
received by the marnhnl for sorvicon riﬁﬁorod

hls own use any such fees." (Underscoring ours.)

Prior to reenactment in 1945, of the above statute, the
marshal of the Supreme Court of Missourl received as compensation
for his services a fixed sum of $2500,00 per annum, plus fees
collected in an amount not to exceed $500,00 per annum. All fees

.gollected per annum over and above the $500,00 retained by the

marshal were to be pald into the state treasury for the benefit
of the revenue fund., The statute as it now stands provides for
compensation to the marshal for his services as such marshal of
a fixed sum of $4500,00 per annum plus actual expenses of travel
and his necessary expenses for subsistence when travellng on his
duties as such marshal a e direction of the Court or the Chief
and 1 such trave neludes th ransportation
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of prisoners he shall also be paid any additional actual expenses
of the travel of sald prisoner or prisoners and thelr necessary
expenses for subsistence, The present statute contains the same
directive to the marshal, as before its reenactment, relative to
ropgzz}ng and accounting for fees collected but not to be retained
by . .

The sole question to be determined under the inquiry is °
whether or not you ere to pay into the state treasury the fees
you collect and receive for serving process described in Supreme
Court Rule No, 5,04, which rule providess

"Upon epplication under the provisions of Sec= °
tion 5,03 of this rule, the Clerk of this Court
shall issue writs of subpoena, including sub-
poena duces tecum and dedimus to take depositions.
The Committees are empowered to take and transe
cribe the evidence of witnesses who shall be
sworn by any member thereof, and the (Jomrittee
shall report to this Cowrt the failure of any
person to attend and testify in response to any
subpoena 1ssued as herein provided.

The Supreme Court of Missouri, in its Rule No, 5.03 refers
to "compulsory process" as outlined in the above quoted Rule Noe.
«0Olj, The quotéd rule provides that the clerk of the Supreme

Court shall issue the three types of proeess described therein
upon proper application being made therefor, Applications for
such process are made by Circult Bar Committees and the Advisory
Committee when carrying out their duties under Supreme Court
Rule No., 5. Wnile discussing the process described in Supreme

. Court Rule No. 5.04, it becomes of importance in this instance

to note the provision contained in such rule providing that
L athn rommittee lhall.rea.rt to this court the rl_luro of

nere ' . - ppoenas you have sorvua

ve en plac your ands for porper service pursuant to
authority contained in Supreme Court Rule No. 5.0}, As a minis-
terial office of the Qourt you have served the process and
collected the service fees provided by law for service of like
process, Your inquiry does not disclose any contention on your
part that such service of process is not an act done as marshal
of the Court., The type of process being considered, the source
from which 1t eminates, and the supervision over such process
by the Supreme Court as disclosed in its Rule No. 5.04, rules
against any possible contention that your service in this regard
has not been rendered as marlhnl of the Supreme Court, :
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- In this state we continue to follow the rule stated in State
of Missourl ex rel, Huebler v, Board of Police Commissioners, 82
S. We 960, 108 Mo. Appe 98, 1,04 104, which is recorded as follows}

"# & #an officer of the court claiming fees for
services must be able to put his finger on some
statute expressly allowing the fee he claims,
and if he 1s le to do so he is not entitled
to the fees # % #, and it is also true that
statutes regulating costs should be strictly
construed # # #,"

 +Seectiom 2050, R. Ss MO, 1939, reenacted Laws 1945, page 823,
does not contain any provision expressly permitting the marsahl of
the Supreme Court to retain sny fees collected by him as such
marshal. This being true, he must follow the mandate of the
statute and pay into the state treasury all such fees, His actual
expenses incurred in the service of process we have discussed
herein should be reimbursed to him in the manner set forth in the
statute. We are not without kmowledge of the fact, disclosed by
our investigation, that the state treasury of Missouri has its
income from thils particular source enhanced by about two-thirds

of the amount collected for serving this process, and at the
expense of the Missourl Bar Fund., However, we feel that such
situation can only be met by legislative action or by amendment
of Supreme Court rules touching this subject.

CONCLUSION

It is the opinion of this department that the marshal of the
Supreme Court of Missouri i1s not permitted to retain for his own
use fees charged and collected for serving process described in
Supreme Court Rule No. 5.04, but that such fees must be paid
into the state treasury in the menner set forth in Section 2050,
Re S, Mo. 1939, as reenacted Laws 1945, page 823, and his actual
expense incurred performing such duties 1s to.be reported and
reimbursed to him as provided in said section.

-Relpootrully submltted,

JULIAN L. O'MALLEY.
APPROVED: ", Asslstant Attorney General
. .
Attorney General
JLO'M:mw



