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ROADS AND BRIDGES : It is not necessary to not ify landowners 

to cut hedge fence before brining civil 
action under sect ion 7929 R. s . Mis souri , 
1929. 

July 19 , 1939 

. --·· ... 

F l LED 

t 

Mr. Donald B. Dawson 
Proaecuting Attorney 
Batea County 
Butler. M1aaour1 

Dear Si .ra 

21 
We are i n receipt of your request for an opinion 

under date of July l~th. 1939, whiCh reads as f ollows: 

•t would like your opinion on certain pro
visions or Section 7929. R. s. of Misaouri 
for 1g2~, pertaining to t he r egulation of 
hedge fences. This section provides that 
the owner of hedge fencea a1tuated along or 
near t he right of way of a public road shall 
cut these fences down to a height of not 
more than five .reet between ay let and 
August let of each year. It pro'Yidea a 
penalty f or any owner failing to compl y 
with t h is section. The section also provides 
that any proaecuting attorney who ahall fail 
or refuse to institute suit within thirty 
daya a f ter being notified by any road over
seer, county or state highway engineer that 
&nJ hedge bae not been cut down t o t he h~1ght 
r e qui r ed shall be removed from office. 

"In accordance with provision. of t h is section 1 
did, on the f i rst or Kay send out notices to 
every townahip bo&rd in Bates County auggeat
ing that t he townsh ip board should order and 
authorise the townahip road oyer-seer to notify 
all hedge fence owners whose fences bordere~ 
a public roa.d to cut the aame down by August l et. 
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I suggeated that these noticea be given 
by the road over-seer on the 28th day ot 
.June which would make the .thirty day a not ice 
be~ore Auguat lat which I conatrued t he 
atatutea contemplate. ··There has , been a 
great deal of objection to cutting the hedge 
i'enoe and moat ot the t&J"JMra "-• t he po
sition that July ia their buaieat month 
and t hat t hey can't afford to drop harvest
ing to cut hedge. This law haa never been 
entoread i n Batea County to any extent and I 
expect 1t is truo e major!tt of the ~ar.mera 
did not know that t here was a law requir ing 
them to cut their hedge fencea each year . 
Upon a baaia of that I have taken the liberty 
of telling some of theae farmers who came 
1n my office to oomplain that if they would 
cut· part of their hedge by August let I would 
agree to extend the time to October lat by 
which ttme &11 of the hedge muat be cu t . 
I realise t he statute does not 0 1ve me t hat 
right but i nasmuch as t hia _ia the f i r st time 
the law has been brought to the attenti on of 
the people I felt t hat justice demand that 
I allow that extention. 

"Another matter has arisen, however, which is 
not covered by the statute. Some of t hese 
townahipa do not have road over-aeera. I ·would 
like your opinion as to whether or not a notifi
cation by a township board member is in sufficient 
compliance with the statute in those townships · 
where there ia no r oad over-aeer. In other 
words* juat who must notify t he J_and owner to 
eut t he hedge? Al so, t he township boa.rd and 
the road over -seer r etusea to notify the land• 
owners to cut their hedges. Would a complaint 
filed in my o£f1ce by a private citizen of a 
townah ip be suf ficient authorization for me to 
bring a suit under t he terms of t his section?n 

section 7G29 R. s. Miaaour1~ 1;29 • partially react. 
aa t ollowaa 
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"Every person owning a hedge fence situ
ated along or near t he right of way of any 
public road ahall between t he f irs t days of 
a~ and Au gust of each year cut t he s ame 

down to a height of ~ot more t han f i ve feet~ 
and any owner of such fence f a i l ing to c omply 
with t hi s section &hall f orfeit and pa y t o 
t he capital school fund of the county wherein 
such fence ie si tUL..ted. not less t '1an fift y 
nor more than f i ve huntlred dol l ars , to be 
recovered in a ci vil a ctiar. i n t he name of 
t he c ount y upon t he r elation of t he pr0~e cu
t ing attorney. and any j udgment of f orf e iture 
obtained shall be a lien upon the r eal e s tate 
of the o~r of such f ence upon which same 
ia situated, and a special execution shall 
iaaue a gains t said real estate ' and no exemption 
shall be allowed. * * * * -:f * .a. " 

Under this section it doe~ ~ot require any not i ce f rom 
anyone or notice f rom any road over- seer, county or stat e 
highway eng i neer befor e t he prosecuting attorney ca n 
file a civil action 1n the name of t 4e county, upon t he 
relation of the prosecuting attorney, for the f orfeiture 
of a sum of money not l ess than f ifty nore more t han 
five hundred dollar s , f or the violation of t he hedge 
fe nce law. ~hi s part of t he eec,ion 1s very clear, arid 
is not ambiguous. All t hat is neeeasary is f or the 
prosecuting a ttorney to f ile the civil action and it 
does n ot r equ i r e notice f rom any of the above of fi cer s 
set out, or not ice to t he l andowners. before t he c i vil 
ac~1on is ·filed . Accor ding to 59 c. J., page 952 , it 
is well settled that the i ntention of t he l e&i slatur e 
should be taken into cons i deration for the con s t r uct ion 
of statutes . The above citation reade aa f ollows& 

"The intention o~ the l .e gislatur e i s 
to be obtained p*imaril7 from t he language 
uae4 in the atatuw . The court muat im
par tiallJ' and with-:>ut bias review t he wr it
ten worda of t he act, be 1ng aided in their 
interpretation b y the canons of conatruct1on. 
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Where the language of a atatute is plain 
and unambigdou•, there is no occasion 
f or construction, even though other mean--. 
ings eould be foundJ and the court cannot 
indulge in speculation as to t he probable 
or possible qualifications which might 
have been 1n the mind of the 1e giala ture, 
but the at·atute mt1st be g iven effect ac
cording to its plain and obv1oue meaning.' 
citing Ce:ndrcn .v. Dwight Chapin & Co., 
(App.) S7 s. w. ( 2d) 486J Beta v. Kansas 
City So. R. Co., 284" 8 . \'¥ • 465, 31' Mo. 
3901 Crier v. Ka ns&B City, C. C. & St . J. 
Ry. Co •• 228 s . W. 45'• 28($ Mo . 523. 

In taking the whole of section 7929 R. s. 
Missouri, 1929- it does not require notlce t o t he 
land owne rs before a s u it is instituted by the prose
cuting attorney. 

The no t i ee which you refer to in 70ur request 
only applies to t he l atter part of section 7929 R. s. 
:Misaour1. which reads as follows& 

"Any prosecuting attorney who shall fail 
or refuse to institu t e suit 11• herein pro
vided within tth irty days after being notif'ied 
by any road overseer, county or state highway 
engineer, that any hedg• fence h&• not been 
cut down to the height herein requir ed within 
t he time required sball be removed .from office 
by the governor and some other person ap

pointed to fill the vac&ncy thua created. 
The cutting of' any such fence after t he t ime 
herein required shAll not be a defense to the 
action herein provided f'or.• 

In taking into consideration the intention of 
the l e gislatur e 1t saw fit to 1nclu4e 1n section 7929 
R. s • .Flis·aouri• l92g, a provision that where the prose
cuting attorney shall fail or refUse to 1n•t1tute the 
au1t after receiving thirty daye• notice from the road 
overseer, county or state highway eng1n&er. that t he 
hedge f'ence haa not be~n properly eut d own, he 1s sub
ject to removal by the Governor. This part or· section 
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7929, supra, re~uiring a notice~ does not pr event t he 
prosecut ing attorney from instituting a civil suit without 
notice. 

Ae to t he constru ct i on of a etatu te, 59 c. J . at 
page 961 aaye t 

"In construing a statute to give effect 
to the intent or pur pose of the leg islature, 
t he object of the statute must be kept in 
mind, and such construction placed 'upon it a s 
will, if pO$Sible , e ffect i ts purpose , and r ender 
it valid, even t hough it be somewhat indef inite. 
T6 t his end it s hould be given a reasonable or 
liberal oonstruotionj and i f susceptible of 
more than one construction~ it must be g i ven 
t hat which will best effect its purpose rather 
than one which would defeat it, e ven though 
such construction is not within the str i ct 
literal interpretation of t be sta~te , and 
even though both are equally reasonable . 
Where the r e is no valid reason for one of two 
constructions, t he one f or which there i s no 
reason should no t be a dopted. The legislature 
cannot be held to have intended something be
yond 1t• authority 1n order to qualif~ t he 
l anguage it has used," citing ~etz v . Columbia 
Telephone Co.,. ( Az>~ )24 s . \, . (2d) 224. 

APain referring to your request, in which you 
say the main question upon which you de s ire an opinion 
ia who must noti.f'y t he land ol'mera to eu t t he he dge , 
aa aaid bef ore , t his section does not require a noti ce 
t o t he land owner s , but shoul d be considered t he same 
a~ any othe~ law in which n ot ice ia not requ ired. 

CONCLUS ION 

In view of t he above authorit1ea,it is t he opinion 
of t h is department that under section 7929 R. s. Misaou r1 1 
1929 , it ie not neeeeaary to not i f y the 1andownera t o cut 
a hedge fence to the proper height, as described in said 
section• but it is necessa.ry :for t he road overseer, county 
or etate h1ghway engineer to g ive notice to the proaecuttng 
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att orney of any hedge fence wh ich has not been cut down 
to said height, and then if t he prosecuting attorney 
rai ls to institute a civil ac t i on, a s pr ovi ded in section 
7929 R. s. J'iesouri , 1929 , then t he prosecuting attorney 
shall be removed from office by t he Gover nor. In othe r 
wor ds, unl ess the prosecuti~ atto~ney receives the 
t h irty cays ' notice as set out in 5ection 7929 , supra·, 
he 1s not subject to removal by t he Gover nor f or f ai l ure 
to institute t he ci vil action in r egar d to the forfeiture 
for not cutt i ng the hedge fence to the proper height . 

Respectfully BUbmitt od, 

Vl . J . l:mRKE 
As sis t ant Attor neJ General 

APPR0VFD: 

TYHE W. LftR'l'o\l 
(Acting) Att orney General 
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