
HEDGE FENCES : 

Hon . Ralph H. Du~B1na 
Prosoeutlng Attorney 
Saline County 
Marshall, Missouri 

Dear Mr . Duggins: 

Sec . 8578 , R. S • . Mo . 1939 , requiring anyone 
ownine a hedge fence aloug or near the right 
of way to keep it trimmed to a height of 
five feet , is valid and enforc·eable . 

Octoberl6 , 1949 
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\,e have your request for an opl"'lion 
upon tho enforceability of Soctlon 6578, 
lating to o trimming of hedro fe nces . 
fol l ows: 

by t h is dep~rtment 
R. s . ~o . 1?3?, re
Your l etter le as 

"Tho undersigned has been roquestod by our 
County Cvurt to ask for an opinion on tho 
following ma ttor: 

"Section 8578 ontitlDd Regul ation of Hedged 
fcncoa proviues for the failure to c mpl y 
with tho cutting of a hedgo ~lone or nenr 
tho right - of- wat of any public ro d , shall 
cnuse a forfeiture, e t c . 

"Tho County Court, to co-operate and colt
ply with the Ki Road La , has ondoavored 
to suporviso and maintain county roads for 
t he purpose of "pl acin rock on said ronda . 
Persono owning fences alon said right- of
way have failed and rofusod and still fail 
and refuse to cut the hedzo , brush or growt h 
which has interfered with tho ~ntenanco of 
those roads . 

"The quostlon nas asked ' Can the County Court, 
at the relation of tho Prosecuting Attorney , 
file a civil nction a1ainat tho property owner 
for such failure to cut the hnrl e, . . H3h or 
nrowth and obtain a conviction and forf'e1ture. • 
In some instances, lt l s not entlrolJ a hodJe 
.fence but barbed wire, brush !l ,_ -. .... • ,,.r growth 
have prevented the rondo from Lb ln~ ~lntained . 

I 
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"An opi!lion is requcated as to whether or 
not it ~ould be possible for this section or 
tho statuto to be enforced and what require
mcnto are necessary before said section is 
enforceabl e . " 

.e understand tho substance of your inquiry to be wheth~ or 
not the section in qu~ stion i s enforceabl e , that is , ~lather it 
woul d be possibl e for the oounty court t o prevail i n a clvll ae
t ion, f1l od by the county at tho relation of the prosecuting at
torney , ~ainat a vi olator of this section. Section 8578, R. s . 
Mo . 193}, is as follows: 

"Ever y person owning a hedge fenoe siturtted 
along or near the right of way ot any publ ic 
road shall between tho fir s t days of May and 
AU{!us t of each yeor out the so.mo doml to a 
heir~t of not more than fivo fee t , and any 
owner of u "'~ fence t'c i l ing to compl y w1 th 
this sect i on shall f orfeit ~nd pay to the 
capi t a l school f und of t he county herein 
such fence ia s ituated not leas thDn fifty 
nor more than five hundred doll ars , to be 
recovered i .a a civil action in the 'l.L..i(. of 
the county upon the rclatlon of the prose
cuting attorney, nd any ju~.c~t of for
fe i ture obtaLLed shall be a l i en upon the 
r eal ostato o1 t he owner of s~c fence upon 
wh~ch s~o ls s ituated, and a spec ial execu
tion shall 1s s uo against said real esta te 
a Jd no exe..:1pti on s hnll be allO\?'Od. Any 
prosocutin- attornoy uho &hal l £ail or re
fuse to institute suit as herein provided 
ithin t hirty days after b~ing notified by 

any road over seer , county or sta te hlghw~ 
engineer, that any hedge fence has not 
boen eut dovn t o the hei~~t horein required 
~!thin the time required, shall be removed 
f r om offlce by the goverior to !ill the 
vacancy thus crea ted. 1~e cutting of any 
sueb fence after tho time herein required 
nhall not bo a dofenae to tho action here
in p~ovided for . " 

In doter.mlning the valid! ty 
pal qu~ stions must be . Lis~ered . 
L~~ penalties invol vod arc viol 
11saour1 , Article I , SectioA 10 
an unreasonabl e exercise of the 

of the aLove ~~ ction t o princi-
!.~a t , \:he ther the ref ul a tion 

ti 1~ of ~l~ ~o~ocitution of 
(L~~ rrocoss) , as constituting 
pol ice poilor . 
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In tho case of Lashl y v . ~tate , 236 ~la . 2o, tho Supreme 
Co·.n-t , ln response to a cer·t11'ied question, summed up tho relo.
tio~ of the pollee power and due process ao follows : 

"Due process does not interfere with tho 
police ' power of the otate to .mko reason
a ble trai'f:lc t\nd oo.fety roi..>ulat1ons . " 

In 11 Am. Jur. 1066, this general otato~ont appears: 

"It is an ectablished rule that l.aws are 
not rendered unconstitutional by reason of 
their i~posing burdens on parsons or prop
orty, since tho right to impose suCh bur
dens is a~ essential quc.lity or incident 
o:f' tho police pouer. 11 

Kansas City v . Holtles, 274 n o . 159, ~llOWS t c specii'io 
application oi' th.c o.bo'\"·e .. 4o ~oral at ... tetno 1ts, an application 
that boara a aubstantial si.tnilar1ty to the question o.t hand. 
In tho.t caso a city ordin~·nco requirinr- owners m d occupants 
of real proport to remove t<llOW fro"l adjoinin sidewalko , with 
a fine for viol ation thoveo ... , t'Jas hol~ not to conflict with tho 
Missouri Constitution, Article I, 3cetion 10, p roviding t hat 
no person shall be deprived of li~'o, liberty or property with
out due procoss of' law. 

Similarly, a city ordinance pvohibitinc certaln types of 
si.:;ns over sidowalka wao hol d valid in '"allory, Inc . v . City 
of .. tev Rochelle , 2?5 ~J . Y. 712 , even. though the owner in ques
tion had proviounly erected an expensive s1t;n undor authority 
of a pormlt . 

In Santa Barbara Co~'"l-cy v . l •oore, 176 Cal . 6, tho court 
hol d t. w. t statutes· ~egulatory of ~hen and under wh .. t clrcu.rn
stanees troes , on a highwqr , subservlng useful, ao vell as 
orn&!llent 1 purposes , mrv be dootroyed, do not tako the property 
of abutting 0\fners without duo process or l aw. 

Concedint t h t t h e statuto in question ia not an unusual , 
a~d 1n ~act a rather mil d , excrciso of tho police power, the 
second and ~oro difficult question of L~torpre tation of tho 
vords , "hodf;e for.. co situated ril. o .. 1.-._ or nenr the rit)lt of tray" 
must bo anat7ered, and at so .a lon~th, before th.G vclllJ!ty of 
t~o statuto as a. ~;hoh,. t'1ll • e defini t i.vel 77 · t l ad. 

Pcfore oxamin1n, the in~~nnces in which expressions similar 
to the above h ave oeen uood in t ho statutus which subsequently 
~ore judicially conotruod, a few observatlono about stAtutory 
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co .LStl.,uct ion i n one1~ •1 \.here the 1ssuo a , aa it io here, the 
ll<' Cecaity for do!'1n:ttc11eos . in St a te ex ~cl. Crow v . ~Yost Side 
st , B. co., 146 r~o . 155 , t he court s aid : 

" , statuto ct:umot bo hol d void f or uncer
tainty lf any reasonable or practical con
struction can be iven to ito l anrungc . 
Tho fact that it iu suseepti~lo to different 
int orpl .. etation~ will not render it . ugat~ry. " 

In Borges on v . Mullini7 , 39'1 111. ~.'70 : 

" 'l'he fo ilm~c o!' a ut tute to specify every 
detail, s top b y step , nnd a ction by action , 
\7111 not render t he ct tute vague , l ndof
inite , or uncertain f t•om a constit.J.t1onal 
viewpoint . " 

Si milarly , 11 Ada~s v . Greona , 206 s •• 7~9 : 

"A ats tute wlll not bo hel d vo1d for un
certainty 1f any sort or practical or 
sensibl e constr~ction n~J be given to it , " 

Simil er statements appear in gtnto v . LoDlond, 108 Ohio 
st. lj l: 

"Leg islat ion othe::- rlso valid w:tll :.1ot bo 
judicially decl~rad n~ll and void on the 
grounu that the s~e is unintelligible 
and mcnningl oss unles~ it la so uncertain 
and indefinite as not to L~dic ta the uat 
ter or thine to h lch it rel ates or tho 
puri.')OSe t" bu 3e:r·vod. " 

Tho section in question ho3 never bocn construed, and a 
sonrch fails to reveal any statute usin~ exactl y tho s ame words . 
However, Lhol .. e l!.J a 1'oxaa esse r:rhleh con!lldero the exact point 
hero in queat l on n~d di s cuGoon it in a l og1cnl and r~asonnble 
manner- , at the s ome time conv1nc1nc;ly uphol d.1n the constitu
t1onlll1ty o!' tho !.Jtetuto . I refer to UOOl'O v . ... t . to , 133 Tex. 
Crtm. A~~ . 330. llore follo~3 a quotation of n l~~g~ p~rt of 
the opinion, wcrd for wo1·d, bocau ae or 1 ts very substantt l 
appl ication to t h question before us : 

"Appellant r.ext compl ains roJ.atl.VO 1,0 ~; ... e 
indcf1n1tonoss and va&~ene~s of the [~ tute 

·under which he was prosecuted, bacauso the 
same proh1b1t3 the pos seoa1o~ of Whiskey 
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at or c a r the promises ~herein wlno and 
boor-nro-IoGally ~olu, ~nd conton~n th t 
the phra e tor nc r' renders the sta tuto 
so uncertain as to offend &[ ainst Article 
6 of tho Ponal r ode of 1925, which roads 
ao follows: • ihenover 1 t a ppcu.rs thnt a 
provision of t'c ~en 1 l a r. is so ineef
initely framed or of ouch doubtful col
stru.ctior! that i~ cannot be uuderstoov., 
such l aw shall be rc£"lrded as molly in
operative. • 

"The vord •nonr • is defined by ebster as 
' 'ithin a l ittle dist nee froc.; cl ose or 
up ·:m . • In our opinion the ord •near,' 
lf too indefinite , could be elirnindted, a nd 
we mul d atlll h 9.Ve l eft tho p05.J68S i on of 
whiskey •at • the premisoa . .e do .not t h lnk 
the addition of tho wordD •or nonr ' would 
render t1o articl e ~o.ein proceeded under 
aa in contravention of the Constitution. " 

Thus , with tho exception ol the ord "alon , ' oe hnve before 
us a jU:d1e11. l construction of tho phrase "al on or noar . " 'rho 
cases w lc'. are sot out belo\7 concl usively chou "t;ha t tho word 
"alon B" neans in gener :.~ l the !lame as the word " at" or th€. word 
"ncar. " For exampl e , People v . Astle, 337 Ill. 253: 

"Tho ord •along ' i o dofinod as being upon 
or o.t ~ ~ tho s.!.do of. " 

Benton v . Tioroley , 71 Ga . 619 , !told tha t the word "nlong" 
as used in the sonteneo, ,.along a l L"lo , " e tc. , is equival ent to 
"up to" or "roaching to . " 

llicol a1 v . '1sconsin Power tc Light Co . , 277 N. li. ( wise ., ) 
674, 678 : 

"Tho ord ' a long •· in •alon tho road ' in 
used as a preposition meanin by tho 
l ength of , length iso or, or a t or near 
the side of , according t o theconte:tt . " 

Hipp v . State, 97 s. l7 . ( exc.s ) 10 : · 

" ' At ' a private residence means ' nearby ' 
or 'in prox11'1'.1 ty to . •" 

Thus , b y following the reasoning outlined above, it clearly 
appears th t "at" or "al ong" is by itself sufficientl y certain 
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to auota_n t!lO con .... tl tution&li ty of Section 8578, ld tho 
addition of the ords "or ne r" houl d be tr oted either o.s 
mero aurplusae e and thus of no consoquent detrimental ef foet , 
or a s havin the same mennin as either "at " or " o.lon..-r" and 
neither addinc to nor subtr ctin. f rom the meani ns and, ~here
fore, the validity of the statuto . 

Some other cases, not as closely in point but serving to 
further point out the unlikelihood of a sta tuto, such a s 
Section 8~78 , beinc deelnred unconstitutional because of the 
use of the 9Xpl'ess1on "or no--·,'' are : 

Fall River Iron t orks Co . v. Ol d Colonr, & Fnll River R. R. 
co. , 8'1 !.las s . 221 , 226, wherein the phrase 'at or nour" used 
in a statttte was co1st.ruod by tho court ac follo\7s: 

"In seekln_ for a corre ct end just oxpos l 
tlon of this cl UGe of tho statute , tho 
first a:1d most obvious surgest1on ls that 
tho legislature did not 1ntond to fix with 
absol ute certa inty and precision the !)Oint 
of departure for the no road defendant s 
era tryi ng to build. In uain5 lanuuage 

whlch was so vaguo o.nd i ndoflnito ae to 
l eave open for future determi nation the 
location of this poL~t , it io clear th t 
owinc to the nat1Are of the ~round or for 
some other suff1ciont reason i t s not 
dGomod expodlent or neoeaaarr' to fix it 
w 1 th accuracy. " 

Manis v . St ~o , 50 Tea~. 315, the statute provides : 

" i- .1- 't nor ah ill ny p erson give or nell 
(on el ection day ) i ntoxicating liquor to 
any person, for any purpose , nt or near 
an el oction f round. " 

Tho court construed tho above statute as follows: 

"~~o purpose of theso enactments is to 
preserve good order ar.d conov~e peace . 
To ma>c t.1.ose ob jccta ore certain of 
atta~nmont, tho uords rat or nonr' an 
el ection ground arc uaed. If the g :lvi.ng 
or Goll1n iz not at the el oetion ground, 
but at a pl ace not distant or remote , but 
of reasonably oaoy or convenient access , 
the party so gi v in or selling is guilty. " 
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W1111amo et a l . v . Board of Co~~1sslonera , 84 P. 1109 
(Colo. ) , the court said: 

"A notice posted ore thnn one mile from 
the no rest point of the line of the pro
posed road is corta1nl y not a c_onpllnnce 
with the statutory requirements that the 
notices shoul d bo posted alon~ the proposed 
now road. We think the adverb , ' along ' aa 
uoed in thls connection means •by tho aide 
of 1 ' or ncar . " 

COUCLUSIOU. 

This office ia , therefore , of the opinion that ~ection 
8578, R. s . ~o . 1939, insofar as it requires that the ownor of 
a hedge fence must trim tho same and providing for t1.e enforce
ment of this provision, is a valid exerciae or the police po or 
of t ho StQte and m~y be enforced na providod in tho statute. 

HJD:ml 

APPROVED: 

J . • TAYLOR 
Attorney Goner 1 

Reopecttully oub~tted, 

H. JACKSON DANIEL 
Assistant Attorney General 


