
ROADS AND BRIDGES: ~Special road districts must pay the same rate 
of levy for the county generally as other.road 
districts. Surplus in sp~cial road districts 
cannot be returned to the county court and can 
only be used for road and bridge purposes. 

April 28, 1941 

Honorable Marion R. Garstnnc 
Prosecuting Attorney 
Osage County 
Linn, Missouri 

Dear Sir: 

We are in receipt of your request for an Ol1inion 
from this department under date of April 1 1 1941, wh:tch 
reads as folldws: 

rr'l.'he County Court of Osage County, 
Mi~Jsov.ri, ~desires an opinion on ttte 
following: 

ttA sp_eciali road district organized 
under Sec~ion 8710 et seq. AJ;:ticle 
11, Ghaptqr 46, R. s. 19391; origins.l-
ly had a s :.lbs tantial a.moun~ of I'ondwe.y 
to maintain. Lat.ely, a stdte road hau 
been built throu:_:;h the dis~rict which 
at the present time is beirlg maintained 
entirely by uhe Sta"ce. 11h~ State road 
followed the only roc~.d whiqh ran through 
the district 'Nith the resu:llt that. at the 
prese!1t time thsre is only about 200 or 

.300 feet of public road in the whole 
district other than the State :mainte.ined 
road. r.rhe district is a rathc;r vrco.lthy 
district and thu runount of the county 
levy for road and bridge purposes when 
extended into the district provides a 
revenue of several hundred dollars. 
Tho district hs.s mo1•e money than it 
can spend on its few hundred feet of 
rm.cd. 

"1. Can the road district in any way 
lovy loss tax than thoamount of the 
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levy for the county generally. The 
county levies 95 cents on the hundred 
dollars valuation, which w-e under• 
stand must be extended into the dis
trict., Can the district pay less 
than this amount of tax_. since :tt is 
not needed. 

"2• If the district pays the amount 
ot taxes extended into the district 
on the basis of the county levy. and 
a surplus e.ceum.ulates each year# can 
the county court aequ1re title to this 
surplus in any way, 

"3. If the surplus money should be 
spent in the Special Road District ·by 
the Commissioners thereof' • in a mEn-mer 
which the county considered illegal, 
does the county court ha~e any right to 
question what is d?ne with the money • 

.. 
"4. Assuming that the Special Road 
district has funds on hand each year 
Which it does not spend on its public 
roads and which are not needed on 1 ts 
public roads., what can be done with 
these .funds by the district." 

Your first question reads as :follows: 

·0 1. Can the ro:ad district in any way 
levy less tax than the amount of the 
levy for the county generally. The 
county levies 25 cents on the hundred 
dollars value.tion*- which we understand 
must be extended fnto the district. 
Can the district pay less than this 
amount or tax. since it 1s not needed~" 

The 'statutes and const1tutiona.l provisions appl1• 
cable to all four questions will be set out in answer to 
your first question. 
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Section 8715. R. S,. Missouri 1939,. pt:.trtially 
reads as follows: 

"County eout-ts shall levy a poll 
tax in every diatrict so incorporated., 
the s a:m.e as required by law in road 
districta not inoorpore.ted, and such 
COIIlllliSsioners shall pet>form the duties;~ 
relative to such poll tax, that are 
imposed by law upon road overseers 
relative to the poll tax in road dis
tricts that are not 1ncorporatec1J and 
county courts shall lev;y on the prop
erty taxable 1n every such incorporated 
d1stric.t aueh taxes a.s may be levied by 
the authority of section 8526 on prop--
erty taxable in districts not incorporated; 
and sueh taxes when ao -collected shall be 
se.t aside to and placed to tho credit of 
the d1stri-et in which the JWOperty was 
taxablej and county cout"ta ahall cause 
to be set as.1de and placed td' the credit 
of each road district so incorpo:r--e.ted all 
taxes collected~ on property taxable there• 
1n, by authority of &ectiona 8527 and 882~1 
R. s. 1939• or either of said sections,. 
* * * * * * ~ * " 

Under the above partial section:. when taxes are 
collected. from any special road district .. they should be 
set aside and placed to the credit of the district in 
which the ·property was taxed~ 

Section 85"261 R~ Sit_ Missouri 193~l, provides that in 
counties having a popu1atfon o:f less than. two hundred fifty 
thousand inhabitants the county court shall levy upon real 
and personal property of a county a tax of not more than 
twenty cents on the one hundred dollars valuation• This 
tax., when collected_.. 3.11Ust be placed in the county road and 
bridge .fUnd,. It is mandatory upon' the county court t-o place 
this tax in the county road and bridge fund and cannot be 
used for any othe1.· plli:'pos e. 

Section 8626, R. s. Missouri 1939~ follows Section 11 
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of Article X of' the Copst.itution of the State of Missouri. 

Section 8527, R. s. Missouri 1939• provides for the 
collection of an additional tax other than that levied un
der Section 8526. The limitation under Sect1o~ 8527, supra, 
is twenty-five cents on each one hundred dollars valuation, 
to be used for road and bttidge purposes. and specifically 
provides: 

"~~o * * but for no other pu.:rposes 
whatever, and the same shall be 
known and designated as •the 
special road and bridge fund' of 
the- eountyt{} ·~~ ~~ ·~!- * * .. ~~ * .~r- ~,.. tt 

Section 8527; supra; follows Section 22, Article X 
of the Constitution of the StElte of' Missouri. 

In your first question you aak-·Since the special 
road district cannot use the money allotted to it trom the 
eounty treasury, can the district pay less than the amount 
of the tax since it is not needed? ~ 

Section 3• Article. X of the Constitution of Missouri 
reads as i'oll,ows: 

"Taxes may be levied and collected 
for publio pUrposes only. They 'Shall 
be uniform upon the srune class of 
subjects within the territorial 
limits of the authority levying 

·the tax, and all taxes shall be_ 
levied and collected by general 
laws.*' 

Under the above section of the Constitution the 
county court would be prohibited from levying a higher tax 
in other districts other than the district in which you 
inquire about, and for that reason the levy for taxes must 
be uniform. 

The taxes collected, in the special road district 
must be allocated upon written demand to the district where 
the property is taxed. I~ the ease of Hawkins et al. v. Cox 
et al~., 66 s. 1N. (2d} 539, par. 1, 2, the court. in its 
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opinion, said: 

"•'i- -::- -l~ Under these and other statutes 
referred to, it is settled that this 
special road district is entitled to 
whatever taxes are levied and collected 
on property within 1 ts boundar! es, 
whether levied by the road district 
itself under section 8067 (Mo. st. 
Ann. section 8067, p. 6858)• o~ by 
the county court under sections 7890 
and 7891, R. s. 1929 (Mo. st. Ann .. 
sections 7890, 7891, pp. 6765, 6766). 
State ex rel. v. Barry County, 302 
Mo. 2791 258 s. w. '710; State ex rel. 
v. Holman. 305 Mo. 195, 264 s. w. 908; 
Billings Special Road District v. 
Christian County,. 319 Mo. 963, 5 s. w. 
( 2d) 378 • .. A ~} .. !} ~:· ·i~ ~l~ ·:~.. ·!~.. ":~ ·:~.. ·~} 1~ .. }~ t1 

Also, the court said at page 545: 

11 -l~ -l~" 1~ It cannot restrain the district 
from levying taxes or receiving and us
ing the taxes levied by the county 
court on the property within the dis
trict. Such taxes are levied and col
lected not fGr r:my particular purpose, 
but .for the general purpose o.f con
structing. improving# and keeping in 
repair the roads~ bri~ges. and culverts 

.within the road district, and such dis
trict has the right to use this revenue 
~o rent. lease, or buy teams, implements, 
tools. and machinery. motor power• and 
all thine:;s necessary to carry on such 
work, subje~t to the constitutional and 
statutory re·strictions in so doing. 
The board of commissioners in authority 
during any year must be left free to 
contract and spend the revenues provid
ed for that year unhampered by the con
tract in question.n 

Also, in Rolla· Special Road Dist. of Phelps County 
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v. Phelps County, 116 s. w. (2d) 611 par. 1, the eourt 
saidt 

"-:~o ~~- * This second count waa based 
upon a levy made pursuant to section 
7891- R. s. Mo. 1929• Mo. St. Ann. 
section 78911 p. 6766. Section 7990 
reads as follower rThe county courts 
in the several counties of this state, 
having a population of less than two 
hundred and fifty thousand inhabitants, 
at the May term thereof 1n.each year. 
shall levy upon all real and personal 
property made taxable by ~aw a tax of 
not more than twenty cents on the one 
hundred dollars valuation as a road 
tax, which levy shall be collected and 
paid into the county treasury as other 
re~enue, and shall be placed to the 
cr+l1t of the "county road -and bridge 
f~·d.n (R. s. 1919, section 10682. 
Am. nded. Laws 1921. lst· Ex.. 3ess,., p. 
17 • ) ' The funds collected 'Wl.der a 
levy made by authority of the above 
section must be paid over to the 
special road districts in which the 
funds were collected. State ex rel .. 
v. Burton. 2S3 Mo. 41• 222 s. w. 844J 
State ex rel. v. Barry County, 302 " 
Mo. 279, 258 s. w. 710. Appellant 
does not dispute the correctness of this 

'rule and we will not give it further 
c ona!dex-a. t ion." 

Under the holding in the above ens e 1 t is the duty 
of the county court, upon written demand;. to turn the taxes 
over to the special road district that are collected in the 
county upon the property in the special road dist~iot. 
The court also specifically holds that these taxes levied 
and collected are for the general purpose of constructing, 
1~proving and keeping in repair the roads and bridges and 
culverts within the road district and to further rent.; lease 
and do other things necessary in the construction of the 
roads and\ bridges. · 
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It is, therefore, the conclusion of this depart
ment that the special road district that you describe 
cannot pay a less amount of tax than any other district 
in the county even thouzh it is impossible to spend the 
amount of tax re ... allocated to that district-. 

Your second question reads as follows: 

"2. If the district pays the amount 
of taxes extended into the district 
on the basis .of the county levy, and 
a surplus accumulates each year, can 
the county court acquire title to 
this surplus in any way." 

We find no law which would allow the county court 
to acquire title to the surplus lett in the special road 
fund in a direct manner. By an indirect manner the county 
court may keep the taxes that should be allocated to the 
special road .fund where no wr1 tten demand is made by the 
special road district :for the allocation of the taxes col• 
lected in the district~ , This will be ~ore fully explained 
in answer to your fourth question. 

Your third question reads a~ follows: 

"3. If the surplus money should be 
spent in the-Special Road District 
by the Commissioners thereof• in a 
manner which the county considered· 
illegal, does the co~ty court have 

.any right to question what is done 
with the money." 

In answer to this question will say that the taxes 
collected under Sections 85261 8527 .and other sections 
are for the specific purpose of the maintenance of roads 
and bridges and are placed in the special account known as 
"the special road and bridge .t'und.u If the county court, 
or anyone .in charge of this !'und, should spend this money 
for any other purpose,. they would be liable on their bond 
and anyone contracting for any other purpose than road and 
bridge work with the county court would do such work or 
furnish such property at their own risk. 
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In the ease of :Mullins v• Kansas City, 188 s. w • 
. 193, ~ar. 5, the eourt sa~dt 

"But, be this as may be• it is plain 
that to allow sucn a. doctr1ne,upon a 
contemporaneous matter to be success
fully asserted i:n the .. teeth of: a statute 
which forbids, and_ of which st.a.tute 
plaintiff must be held to know, would 
be against public policy. Statutes and 
charter provisions constitute powers of 
attorney to the officers of municipalities, 
beyond which such o:fflcers may. not go. 
'l'hosedealing with such agents of' munici
palities must he held to know these 
statutory and charter powers, which ef ... 
.t'eetuaJ.ly l1mi t such of fie ers' power-s 
and radius of action. Officers of 
mun1¢ipalit!esare not general agentBJ 
they are special agents. whose duties 
are set forth in the statut~ which 
cr-eate them and which de.fine their 
powers, ·and of these statute!!J• and 
therefore of these officers' powers, 
the public whic~ deal~ with them must 
take notice and govern themselves accord
ingly. Lama%" Tp. v. Lamar, 261 Mo. 171, 
169 s. w. 12r Morrow v.. Surber, D? Mo. 

· 155, 11 s. w. 48. Vain and .futile would 
Constitution and statutes and charter be, 

.i.f any officer of the state, or of a. 
county, -or of a city or other municipality, 
could ·rollow them only when he saw fit. 

~ * * * * * * * * * * * * * * * * * * " 
Under the holding 1n the above case it specifically 

states that the public dealing with officers must know 
their powers and must take notice e.nd govern themselves 
accordingly. Not only the county court but also any 
taxpayer could question the right to use the money unless 
it was used for the purposes .for which it was collected. 

Your fourth question reads as follows: 
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"4, Assuming that the Special Road 
district has funds on hand each year 
which it does not spend on its public 
roads and which are not needed on its 
public roads, what can be done with 
these funds by the district.n 

We do not find any authority which would permit a 
special road district to transfer the :rn.oney allotted to 
them for road and bridge work to any other office of the 
county. Under Section 8691, R. s. Missouri 1939, it 
provid~s for the return of the money collected and then 
allocated to the special district where the property was 
taxed and it specifically· states; 

"~:- -:} * •:} so collected from such 
business carried on or conducted 
within the limits of such special 
road districtJ and the county court 
shall, upon written .application by 
said commissioners of such special 
road district, or districta, .. dra.w 
warrants upon the county treasurer. 
payable tci the connnissioners of such 
special road district, or districts, 

- or the treasury thereof, for all that 
part or portion of said taxes so col• 
lected upon property lying and being 
withih such special road district, 
or districts, and also for one-half! 

. the amount so collected for pool and 
·billiard table licenses,. so collect ... 

ed fram such business carried on or 
conducted within the limits of such 
special road district, or districts." 

In the above partial section it will be specifically 
noted that the county court shall set aside to the credit 
of such special road district the money for ta~es collected 
upon the property in that district upon vn~itten application 
by said corrnnissionera of such special road district. It has 
been held that wb:Jre no written application has bem made for 
the taxes to be apportioned to the special roo.d distriot·that 
it is not necessary for the county court to allot the money 
to that dis'bict. In the .ease of Little Prairie Special Road 
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Dist. v. Pem:tscot County, 249 s. w. 599• par. 1, this 
court has said: 

nThe statute formerly provided (sec
tions 10481 and 10£94. R. s. 1909J 
Laws 1913., pp. 66'7, 6'75); and still 
provides (section 10818, R. s. 1919)• 
that the part of the general cou:nty 
levy which is set apart for road and 
bridge purposes and which is assessed 
and collected on property within a 
special road district, together with 
a designated part of certain licenses, 
shall be placed to the credit of such 
special road district and paid out to 
the commissioners or treasury of that 
district tupon written application by 
said commissione~s. t Carthage Special 
Road District of Jasper County v .• J.. C. 

Ross et al .. 270 Mo"~ loc. cit. 82, 192 
s. w. 976." 

It has also been held that a district failing to 
demand sueh funds f'or several years cannot recover from 
the county. That was the holding in Holloway v. Howell 
County, 240 Mo. 601 1 144 S. W. 860• end State ex rel. v. 
Holman, 305 Mo. 204,. 264 s. w. 908. -

CONCLUSION 

In view of the above authorities it is the opinion 
of this department that one special road district, even 
though it cannot spend the money allotted to it for road 
and bridge purposes, must pay the same rate of levy as 
other districts in the c~unty. 

It is further the opinion of' this department that 
the county court cannot acquire title to any surplus of 
money held by a special road district for road'and bridge 
purposes. 

It is further the opinion of this department that 



Han. Marion·R. Garstang -11- April 28• 1941 

the commissioners of a special road district can only 
use the money allotted to the district as a road and 
bridge fund• for the purposes for which the taxes were 
levied• and that if the money is used for any other pur
pose the officer or officers using the money so illegally 
would be liable on their bonds. · 

It is further the opinion of this department that 
any surplus must be kept by the com.missloners of a special 
road district but that it is not mandatory for them to make 
a written demand upon the county court for the taxes for 
road and bridge purposes that could be allocated to that 
district. 

Respectfully submitted 

W. J. BURKE · 
Assistant Attorney General 

.. 
APPROVED: 

VAHE c. TmtR't6 
(Acting) Attorney General 

WJB:DA 


