CIRCUIT CLERK: Fees earned by a circuit clerk and collected
. by his successor should be pald to the prior
OFFICERS: circuit clerk.

December 3, 1941

Hon, A. L. Gatesn ;

Prosecuting Attorney

lionlteau County F [ L E -
Callifornie, lMissouri Féﬁ o
Dear Sir: o AN

We are in recelpt of your request for an opinilon under
date of November 20th, 1941, which 1s as follows:

"Ag Prosecuting Attorney of lNMoniteau
County I would like to have an official
wriltten oplinion from your office concern-
ing the construction and legal effect of
Sec. 13408 R, 8., 1939, pertalning to
'Seleries of Circuit Clerks in Certain
Countles', with speclal reference to the
proviso 'Providing further, that the
clerks of clrcult courts shall be allowed
to retaln in eddltlion to the sums allowed
in the section, all fees earned by him
in cases of change of venue from other
‘counties,!

"l. Do fees to the circuit clerk under
this proviso go to the circult oclerk who
was in office at the time the fees ac-
erued, or do the fees go to the circult
clerk who 18 in offlice at the time the
costs are peld? :

"2. Are these fees on change of venue
from other countles accountable by the
circult clerk to the countlea”
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"3. If change of venue fees are
unaccountable fees and they go to
the circult clerk at the time they
accrue will these costs he pro-rated
between the two circult clerks if
the part of the costs accrued during
the term of one official and part
during the term of his successor?"

Section 13408, R. S. lio. 1939, partially reads as
follows:

"% % % Provided, it shall be the
duty of” the circuit clerk, who is
ex officio recorder of deeds, to
charge and collect for the county
in all cases every fee accrulng to
hls offlce as such recorder of deeds
and to which he nay be entitled under
the provislons of section 13426 or
any other statute, such clerk and ex
officilo recorder shall, at the end of
each month, flle with the county clerk
a report of sll fees charged and ac-
crulng to his'offlice during such
month, together with the names of
persons paylng such fees. It shall

~ be the duty of such clrcult clerk and
ex officlo recorder of deeds, upon the
T11Tng of sald report, to forthwith
pay over to the county treasurer, all
moneys collected by him durlng the .
month and requlred to be shown in such
monthly report as hereinabove provided,
taking duplicate recelipt therefor, one
of which shall be flled with the county
clerk, and every such circult clerk
and ex offlcio recorder of deeds sheall
be 1Table on his official bond for all
fees collected and not accounted for
by him, and pald into the county tres~
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sury as hereln provlded; Provided
further, that the clerks of

¢ircuit courts shall be allowed to
retaln 1n addition to the sums
allowed in thls section, all fees
earned by him in caaes of change

of venue from other counties: Pro-
vided further, that untll the expira-
tlon of thelr present term of office,
the persons holding the office of
circuit clerk shall be pald thie maxi-
mum amount as now provided by law, in
the manner provided by thls chapter."

Under the above provislion it becomes the duty of the
cireult clerk to charge all fees accruing to his office.
He also charges all fees accruing to his office coming to
the county on change of venue, but when ordered by the
county court to pay sll fees 1Into the county treasury the
amount ordered by the county court, who have examined hils
monthly report, which he should flle wilith the county clerk
in pursuance to Sectlon 13436, . S. Lo. 1939, should not
contain the fees to be retalned on change of venue cases.

Sectlon 13446, R. O. iio, 1938, reads as follows:

"It shall be the duty of each sheriff,
marshal, coroner, clerik of the courts
of record, and other offlcers, on the
first day of January and the first day
of July in each year, to pay over all

- fees in theilr hands belonging to others
to the treasurer of the county, with
the neme and amount belonging to each
person, date when collected and I1n
what case, taking from the treasurer
duplicate receipts therefor, one of
which the officer shall flle with the
clerk of the county court, who shall
immediately charge the treasurer with
the same."
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Under the above section 1t is the duty of the clrcult
clerk to pay over all fees in hils hands belonging to others
to the county treasurer, Thls payment must be made on the
first day of Januery and the first day of July in each year.
According to your request you state to the effect that a
change of venue case has been tried in California, Missouri,
wherein a circuit olerk has performed some of the duties
and his successor has performed some of the dutles, In which
the fees are to be retalned by the respective clerks. You
also ask 1f the fees should be pro-rated bvetween the two
circult clerks, Under Section 13446, R. S. lo. 19392, 1t i1s
the duty of the sucecessor to pay Into the treasury fees
earned and due the former circuit cleri,

In the case of Smith v. Pettls County, 136 5. W. (24)
282, rara. 15, the court 1n passing upon this questlon stated:

i i+ % A probate judge may only collect
fees for services which he has already
performed. These services may be per-
formed only while he is 1n offlce. Ills
fees can accrus only while he is in
office. These proviscos only limlt what
he may keep., We sald in Corbin v. Adalr
County, 171 Lo, 3835, 71 &8, W. 674, that
a clrecult clerk can demend and recover
hils uncollectéd fees from hls successor.
A sult for fees againsat a clerk's suc-
cessor was upheld in Lycett v. Wolff, 45
llo. App. 489."

Also, in the case of Corbin v. Adair Co., 171 lo. 385,
1., ¢c. 389, the court saild:

e % % To the amount of the difference

between the fees collected by him which
he had esrned in 1898 and retained, and
the amount earned and not collected for
that year, not exceeding {1,600, he can
demand and recover the uncollected fees
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from his suceessor, and his own
evidence shows they wiTl be more
than sufficlent, = v & % w v ol

Also, 1n tlie case of Lycett v. Wolff,.45 llo. Apv. 489,
~the court ln passing upon the following statement of facts,

"Mhis case 1s here on the defendant's
appeal. The plaintliff was elected to
the office of clrcult clerk of St.
Louis county, at the Hovember electlon,
1878, He was Inducted Into office on
the first day of January, 1879, and
performed tlie duties pertalining to
such position for the term of four
vyeers. In the petition 1t was alleged
that the plaintiff, as such clerk, was
entitled under the law to recelve out
of the fees earned by him during hls
term of office the sum of {9,000, that
is a yearly salary of {J2,250; that,
‘during the time he held the offlice, he
only received of the fees collected by
hilm, on account of his salsary, the sum
of 48,070, leaving a balance of {930
due on his salary for the four years;
thet, at the expiration of hls term, he
had earned as clerk a large amount of
fees wnlch had not been collected; that
the defendant was his sucg¢essor in
cffice, and had collected the sum of
$930 of the fecs so earned, and had re-
fused to pay them to the plaintiff."

said:

e ¢ 'In Thormton v. Thomas, €5 lo.
272, 1t was held tnat the fees of the
office constituted a trust fund, to be
applied in the payment of deputles and
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asslstants, and the salary of the
clerk fixed by law, and the surplus,
if any, after such payments, to be
paid into the treasury of the county.
The question, as to whether one of
these trusts would be to supply any
deficiency in the receipts of a former
year to cover expenses and salarles,
was nelither before the court nor de-
clded in that case. If the annual
fees carned by a clerk, as is held in
the case above cited, are chargesble
wlith a trust in favor of such clerk
to the extent of hils salary, and the
compensation allowed his deputies, 1t
logically follows, that, whenever
collected, they should be applied to
the dilscharge of that trust.'"

In the above cases both tiie appellate and Supreme courts
have held that a cilrcult clerk can demaihd and recover his un~
collected fees from his successor. Of course, these cases
applied when the salary of the circult clerk was obtained by
the retalining of fees and not pald a regular salary as under
the present law. DBt the same theory would apply on fees
earned by a clrcult clerk on change of venue cases and col-
lected by hls successor.

COICLUSIUN,

In view of the above authorities 1t 1s the opinion of
thls department tiiat fees due the circult clerk on change of
venue cases should be paid to the circult clerk who was in
office at the time the fees occurred and not to the circuit
clerk who 1s in office at the time the costs asre paild.

It 1s further the opinlon of this department that change
of venue fees should be reported to the county clerk, but that
the order of the county court requiriag him to pay fees into
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the county treasury should not contain change of venue fees
which are allowed to the cirecult clerk. '

It 1s further the opinion of thils department that the
present circult clerk under Section 13446, supra, should pay
the fees earned by the prior circult clerk into the office
of the treasurer in the amount of fees tlhiat was ecarned by
the prlor circult clerlk before tho sresent circult clerk
took office.

Respectfully submitted,

e J. DUR.I
Lgslgtant Attornecy-General

APPROVED:

VANE C. THURLO :
(Acting) Attorney-General
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