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PENAL INSTITUTIONS : Sentences of a defendant who 
has appealed and l a ter co~victe~ 
on another charge, shal fVrun 
concurrentl~·-------------------

August 24. 1939 ( 
~,'Y 

'-

-----
board of Probati on and Parole 
Jefferson Ci ty. Uissouri 

Attention % Mr. H~ 5 . Johnson, Member. 
I 

Dear Sir: ' 

FILED 

% 
Answering your request for an opinion from t r ia 

office concerning a l etter from t he Hon. J . Arthur 
Francia, State Representative fr~n Iron Cou~ty. Mis
s ouri . we are herein setting out the fact s s t a t ed i n 
h is letter to you, and are also gi v ing the f ol lowinc 
opinion: 

" In re: Bert hol d McBride . No . 42930. 
McBride was convicted in s t . l.harlea County 
May 26th. 1932 was hel d in jail until l.~y 8th, 
1933 t r ying to g ive bond. Was received at the 
Penitent i ary May lOth. 1933. He was released 
on bond by the Supreme Court June 16th. 1933. 
The case was a ppealed to the ~~preme Court. 
During t he t ime he wa s -.iting for a rulint,_ 
of t he Supreme Court he was tried for an of
fe~se com~itted in t he City ot St . Louis and 
was convicted and given a bl btence of 5 years . 
His former sentence was for 20 years . But 
be f ore he was tried on t he s econd charge t he 
Supreme Court affirmed the f orme r or 20 year 
sentence and the Marshall of t he Supreme Court 
called on the Aut horities to turn McBride over 
to h1m and t hey r ei".J.sed• wanting to try him on 
their char ge , and convicted him. •hen he was 
received at t he Penitentiary he was admitted 
in on t he 5 year sentence and given the No . 
44e92 after serving until January 18th. 1937 
on the 5 year term then he was dressed in on his 
ol d Number 42930 on his 20 year sentence . 
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l ows: 

The 20 year sentence states that i t is to 
rxn from the data of. h is conviction May 26th, 
1932. Do these sentences run concurrently or 
consecutively?" 

secti on 12969; R. s . Miss ouri , 1929, r eads as fol-

"The person of a convict sentenced to i mprison
ment i n the penitentiary is and shall be under 
the protection of the law, and any injury to 
his person , not aut horized by law, shall be 
punishable in the same manner as if he were not 
under conviction and sentence; and i f any con
vict shall commit any c r ime i n the peitentiary, 
or i n any county of t his stat e whil e der ·aent• 
enee, the court having jurisdiction o criminal 
offenses in such count y sha11 have jur sdiction 
of such offense , a~d such convict may be charged, 
tried and convicted i n like manner a s pther 
persons; and in ease of convict i on, the sentence 
of s uch convict shall not commence to run until 
t he expiration of t he sentence under whiCh he 
may be held: Provide d, t hat i f such cbnviet shall 
be senten ced t o death, such sentence shall be 
executed without regard to t he sente nce under 
which said convict may be held in the penitentia ry . "• 

I t will be noticed under t he above section that it s pe 
cifically s tat e s : 

" -t<- * -~ * i f any convict shall cotmni t any 
cr i me i n t he penitenti ary, or in any cbunty 
of t his st ate while under sentence ~~· ~:- *T' 

Under the statament of facta set out in your request it 
will be noticed that Berthold McBride at t he time he 
committed t he cr ime in the city of St . Louis,. wa s out1 
under bond by t he Supreme Court on an application f or 
appeal. An appeal does not l i e until after the der
endant has been sentenced. 

• 
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A~ set out above under section 12969, supra , the 
defendant under that section must be under s entence 
and t he section does ~ot s tate final j udgment . Under 
t he f acta, as set out in your statement , at t he time 
t he defe ndant was tried in the cit y of St . Louie on me 
charge , the former charge agains t him had been aff irmed 
by t he Supreme Court of this state . The f act that t he 
defendant at t he t i me that he committed the second crtme 
had appeal ed t he conviction f or the previous crtme , does 
not change t he manner of t he sentence of the de fendant , 
under sect ion 12969 , supra . 

The question was well settle d i n the ease of Ex 
parte Si mpson , 300 s . ~ . 491, l.e. 493, par. 3 , where 
the court said: 

"Peti tioner had been convicted of gr and 
larceny in Jackson county and , w~ile at large 
in Jackson county under bond penqing disposi 
tion of h is a ppeal, was convicted of t he crime 
of burglary . The c ircuit court of that county 
bad t he power, and indee d it was its dut y , t o 
make his te~ of i ~prisonment for t he burglar y 
commence at the expirat i on of h is term of im
prisonment in the gr and larceny case. Section 
2292 , R. s. 1919J Ex parte Allen, 196 Mo. loc. 
cit. 233, 95 s. w. 415; State ex rel. Me ininger 
v . Breuer, 304 Mo. 381, 264 s. w. lJ Ex parte 
Brunding, 47 Mo. 255. " 

Section 2292 R. s . Mi ssouri , 1919 , is now section 12969 , 
R. s . 1ssour1, 1929. Under t he holding in the above 
case i t was the duty of t he trial court to sentence the 
defendant i n such a manner as to make his t erm of 1m~ 
prieonment f or which he was sent enced on his previous 
trial . Also, in the case of Ex parte Green, 17 s. w. 
2d, 939, l. c . 940, t he court said: 

"When t he petitioner was returned to the 
penitentiary, he was t here under c ommitments 
from the circuit courts of both s t . Charles 
and Lafayette counties. The warden and other 
officia ls were without author i t y t o determine 
t he order i n which t he sentences shoul d be 
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served. That question ia determi ned by 
section 2292, R. s. 1919, ae follows: 

' ~ * * And if any convi ct shall commit 
anr crime 1n the penitentiary, or in any 
county in this state while under sentence, 
the court having j urisdiction of criminal 
of fensee in such county ehall have juris
diction of such offense, and aueh convict 
may be charged, tried and convicted in like 
manner as other personsJ and in case of 
conviction. the sentence of such convict 
shall not commence to run until the expira
tion of the sentence under wh ich he may re 
held.' 

"It follows t he petit i oner is remanded t 
the cus tody of t he Warden to S&I'Ve t he 
sentences imposed in accordance with t h 
views herein expresaed." 

The holding in the above case specifically · at ted that 
the wal'(len and other officials of the peniten lary 
were wi thout authorit7 to determine t he order i n which 
sentence should be served. 

COl~CLUSION 

In view of the above authorities 1t ·1s the 
opini on o.t t his department that t he sentences of Berthold 
McBride No. 42930, which aent.eneed h im to t wenty yeans 
in t he etate penitentiary on May 26th, 1932, and also 
which sentenced him t o five years in t he state pen1t~ntiary 
should run coneecutively and not concurrently. 

Respeett'ully submitted,~ 

APPROVEDl 
w. J. BURKE 
Assistant Attorney General 

J. E. TAYLOR 
(Acting ) Attorney General 
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