
STATUTORY 
CONSTRUCTION : 

Words "shall be lawful" in Section 
9953b., Laws of Missouri, 1939 , construed 
to be directory. 

November 30, 1939 

--

F l LED 
Ron. edward V. Long 
Prosecuting Attorney 
Pi ke County 
Bowling ~reen, Missouri 

Dear Sir& 

~e are i n receipt of your r equest ror an opinion , under 
date or November 27, 1939• which reada as rollows: 

"OUr County Court fa lled t o appoint a Trustee to 
purchase real estate aold for t axes as provided 
under Sect ion 9953b at page 851, Lawa of Mi s souri, 
1939. The Collect or desires me to inquire of you 
whether or not the failure of the County Court to 
appo int ;uch Trust ee 1n an,. war aftecta t he sale 
or the title to property which he baa conveyed 
t o the purchasers at thi s sale. " 

Sect i on 9953b p&6e 851, Laws of ~issouri , 1939 , r ea ds 
e.e follow• • 

" I t shall be lawrul for t he County Court of any 
County. and the Comptro~.ler, Mayor and President 
of t he Board of Asses sors of the City of St. Louis , 
to designate and appoint a suitable person or 
per•ona with discret ionary authority to bid at 
all sales to which Section 9963& is appllcable, 
and to purchase at such sales all lands or lots 
nece•aary to protect all taxes due and owing 
and prevent the ir loss to the taxing aut horities 
i nvolved f rom inadequate bids. Such person or 
persona s o designated aN hereby declared ae to 
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such purchases and aa title holders purauant 
to collector'• de•4• isaued on such purchases, 
to be trustees tor t he benefit ot all fUnds 
entitled to participate in the taxea aga inst 
all such lands or lots so sold. Such person 
or persons so designated shall not be requir ed 
to pay t he amount bid on any such purchase but 
t he collector's deed issuing on such purchase 
shall recite t he delinquent taxea for wh ich 
aa1d lands or lots were sold. t he amount due 
each reapeotiTe taxing authority involved, a nd 
that the grant•• 1n auch deed or deeds hol ds 
title as truatee tor t he use and benefit of 
the t'un4 ·or tunda entitled to the payment of 
the tans :for which •id land.a or lots were sold. 
The costa of all collectora• deeds. the record
ing of eame and the ad•ertiaement ot auch landa 
or lots, shall be paid out of the county treasury 
in the respect! ve countiea and auch t'und aa may 
be deaignated therefor by the autboritiea ot the , 
Ci~ of st. Louis. All lands or lota so pur- · 
cbaaed ahall be aold and deeds ordered executed 
and delivered bJ such truateee upon order of the 
Count7 Court ot the respecti•e counties and the 
comptl'oller, Mayor and President of the Board ot 
Asseaaora ot the City of st. Lou ie, and t he pro
ceed• of auch aalea ahall be applied, first, to 
the payment of the coats incurred and advanee4, 
and the balance shall be distributed pro rata 
to the funds entitled to receive the taxes on 
the lands or lots ao diapoaed or. Upon appoint
ment of any such person or persona to act aa 
trustee as herein deaignated a certified copy or 
the order making' such appointment shall be de
livered to the Collector• and it auch authority 
be re•oked a cer tified copy of the revok ing order 
shall alao be delivered to the Collector. Co:up-' 
enaation to truateee as herein deaignated shall be 
payable solely from proceeds derived from the sale 
of lands purchased by them aa such trustees and 
aball be fixed by the auth orities hereinbefore 
designated, but not in exceaa or ten percent (10~ ) 
ot the price for which any .uch lands and lots are 
aold by the tru•t•••• Provided further, that it at 
&nJ such sale any person bid a autf'icient amount to 
pay 1n full all delinquent taxea, penalties, i nterest 
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and costa, then tbe truateea herein designated 
shall be without autboritJ to fUrther bid on 
any weh land or lot a. • 

The problem presented ia one of statutory construction. 
It ia, namely, whether, under the foregoing act, it ia 
mandato17 on the County Court to appoint the trua~ee, or 
whether aueh action is merely d iscretionary with them. Not• 
the u s e ot the worda •ahall be lawtul• 1n Section 9953b• Lawa 
o£ Missouri• 1~39• supra. 

In 59 c. J. page 1086, it ia aa1da 

•• * * It ia alao a general rule that the word 
'ah&ll,' when used by the leg islature 1n a grant 
ot authority to a court, mean• •may, t * * '"' • 

Again in 59 c. J. at page 108V, it ia said& 

•The warda '1t &ball be lawfUl' are, according 
to their ordinary and natural meaning , per
miaa1ve and enabling worde only, * * * • 

The court 1n State v. City of Maplewood, 99 s. w. 
(2d) 138• 1. e. 142, paragraph 6, haa eaida 

•The general rule with re apect to the use or Pe.r
•1•ai~e worda 1n a atatut e 1a stated in 59 c. J. 
aeetion 633, PP• 1077 and 1078, aa followaa 

•On the other band• where atatutea r e purely 
enabling ln e~racter, aimplJ making that legal 
and poaaible wbieh otherwise there would be no 
authority to do., and no public inter•ata in pri
't'ate rights are 1nvo1't'ed, theJ will be conetrued 
aa perm1aa1ve. General.ly. at·atutee. directing 
the mode ot p:rGceed1ng by public ott'icera • de
signed to promote method, ayatc.. unitormity, and 
diapatch 1n .ueh prOCJeeding, wlll be regarded aa 
directory it a d1a.regard thereot will not injure . 
the righta of partie a, and the atatute doe a not 
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declare what result shall follow noncompliance 
therewith. * * * '" 

Uore particularly. there is the decision in People 
ex rel Comstock v. City of Syracuse. 12 N. Y. Supp. 890• 
894 in which the court hol da: 

"The words 'it shall be lawful' impart a dis
cretion. It ia only where t he subject matter 
imperatively requi res it t ha t t hey can receive 
a different construction. " 

CONCLUSIO•~ 

"\,.. ... - ... 

In view of the above authoritiea. it ia the opinion 
of t his Department that t here is no absol ute duty on t he 
County Court . under Section 9963b• Laws of Missouri. 1939 , 
to appoint a trustee . and such action on their part la · 
simply discretionary. It f ollows that th~ validity of the 
aale by the County Collector. and the transfer of title 
to the purchaaer. ia not affected by fai l ure of the County 
Court to appoint a trustee. 

Re spectfUlly submitted, 

W. J . BURKE 
Assistant Attorney-General 

APPROVED: 

TYNE w. m1RTOJ:f 
(Acting) Attorney- General 
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