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SHERIFFS AND OFFIC IAL BONDS : Sureties on Sheriff's bonds 
are not liable for excess 
bills presented to the County 
Court by the Sheriff and paid 
to him. 

J\Ule 5th. 1939. 

Honorable G. Logan Marr, 
Prosecuting Attorney. 
Mor gan County, 
Versailles. Mi s souri . 

Dear Sir1 

Vie acknowledge receipt of your inquiry. 
which is as £ollows1 

"By your copy of the opinion 
sent to me concerning mileage 
to sheriffs for criminal in
vestigations , you held that .. 
the aheriff could not charge 
the county £or mileac- e 1n mak
ing criminal investigati ons. 

"By the audit of t he off ice of t he 
sheziff for 1938 b y the state 
au«itors orf ioe# there was set up 
against the sheriff $200. 00 for 
mileage in making criminal in
vestigations . This amount waa 
hel d due to be returned to Morgan 
County, wo. Apparently these are 
illegal fees charged by the aheriff 
in his monthly bills presented to the 
county court. As usual, t his of 
ficer is insolvent. The county 
could gain nothing by a suit 
against the off ice i r.dividually for 
the return of these illegal fees . 
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8 Tbe question has been raiaed 
woul d the .bonkmen be liable on 
their bond for the return of 
t h is mileage paid the sheriff 
when he had no right to collect 
the same, as there was no statu• 
tory authority for collecting 
the same or allowing the same. 
By what rule of law would the bondamen be 
liable for these illegal feea? 8 

Replying thereto, Section 11507, R. s . Mo., 
1929• prescribing the terms of the bond that is 
r equired to be executed by the aheri~f, says in 
part that 

•* * * * conditioned for the 
faithful discharge of hie dutiea 
* * ... *Jtt 

Section 9~54 R. ~. llo., 1929, prescribes 
t he condition of the bond of the Assessor as 
follows a 

"** ~ * conditioned for the 
faithful performance of the 
duties of his office* * * *" 
In Stat e v . Gomer, 340 Mo. 107, t he Supreme 

Court of Missouri, 1n 1936, considered the l a with 
respect to the liabilities of the auretiee on t he 
Aseeaaor'a bond, and he~d that the auretiea on the 
Asaeasor•a bond are not liable on the bond for ex
cessive billa presented by the Aeaeaeor to the County 
Court, and by t hat body paid to the Aaaeasor. Tue 
cGurt, at page 124, aaida 
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"When the ~ssessor compl otea 
his work he does not decide the 
question o£ amount or oompenaation 
for himself, but muat present a 
bill for his oervicea. and it is 
the duty of the county court to 
investigate . and audit his account 
before entering an order approv-
i ng it for payment . (AI to powers 
and duties of county court see 
JaCkson Count y v. Faymen, 329 Uo. 
42~, 44 s. w. (2d) 849. ) If both 
the assessor and the county court, 
ln g ood faith, compute this com
pensa tion upon the basis they honestly 
believe the law r equires, then aurely 
t h is is no breach of the bond, 
which casta liability ~pon t he 
a ssessor 's sureties . 

"It i s pointed out 1n 46 Corpus 
Juris, 1070, section 402, that 'a 
bond conditioned on t he faithful 
performance of t he duties of the 
off ice' has been hel d not to be 
breached by an off icer claiming and 
receiving, from the public treasury, 
compensation in excess o£ that allowed 
him by law. (Furlong v. State, 58 Miss . 
717J J.lcCrory v . Woods County (Okla. ), 
150 Pac . 68~J Hughes v . Oklahoma County 
(Okla. ), 150 Pac . 1029; Shelton v . State 
(Oklahoma), 162 Pac. 224; Butte v . 
Bennetts (¥ont.), 1•9 Pac . 92, Ann. 
Caa . 1918C, 1019) . ~ome of theae 
cases even go so far as to cover claims 
based upon f alseL .statements .. 'l'he theory of 
these cases is that such a bona is 
not security for an excessive clatm 
for vampensation by a public ofr icer, 
who is not the legal custodian of 
money out of' which he can pay himself 
and who ie, therefore. bound to pay 
over and account in f'ull therefor ex-
cept as to the amount he is entitled 
to retain as his own compensation.• 
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.l-a we view that opin1o~ of t he cou r t. 
it hol~s that t h e sureties on a bond euch ae 
we are here considering. a re not liable for the 
payment un1awfully by the County Court to an 
Aeseasol" ot' a greater amount of money aa compen• 
s a t1on to~ his of~1c1al labors t han the law pro
vieds ro~.. In o--ther word•• the bond ia not breached 
by the +saea~or billing the 40unty for a gr~ater . 
amount of money th&.n the ae,a.,eHor Ls entitled to 
re~eive-, That does not mean that the p&J'lllent to 
t he aaaeasor 1.• legal. It doe a not mean t ba t the 
asaeaaor may lawfully r etai n the exeeea ... 

a aide 
In t h• Gomer ca••• at page 125. the Court 

"Nevertheless. we do not mean to 
hGl d that an a ssessor ar any other 
officer ia entitled to keep more 
than he 1a allowed to collect by 
law f or h i s services even i.f over
payment 1s due to an honeat mistake 
of lawJ * ~ '* *• 
file condition of t he Aeaeuor'• bond is the 

aame as t he condition of t he Sher1ff'a vond. and 
t h e aame law governing the l iability ot t he surety 
on the assessor's bond apf l Lea to the liability of 
the aurety on the sh~riff e bond• 

Bp your ques t1on. 1 t appears t hat t he Sheri.Cf 
doe-s not collect t hla money and t hen !.ail :.. to turn 
over t he t'ull amount to the county off'icer en titled 
t ·o receive it,. but ha wrong consist~ of billing the 
county for a greater amount of' money than the aervlcea 
he haa perrormed juat~!'iea• Under that a~t of facts, 
it ia our opinion t hat the auretiea on t he aheriff'a 
band would not be 11abl~ !'or the excess payment under 
the dir'eetion of the county court to the sheriff • It 
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is the duty of the county court to carefully audit 
the bills . '.Lhey are the guardians of the county 
funds, and the fact that the sureties on the aheriff'a 
bond are not liable for the payment 1n exceea of the 
lawful amount t hat could be paid the aheriff ia adJ. 
ditional reason why t he county court should carefully 
exam1M aM audit the billa and, ~ necessary, hea:r 
evidence on the same and be adviaed by the Prosecuting 
1-t.torney, whom t hey are authori.J:ed to call upon for 
leg~l advice to the end that th~ county ofr iciale are 
p&14 proper"1y and are not paid a greater amount the.n under 
t he law t hey are entitled to . 

YoWl truly, 

DILAKE ATSON• 
Aas1stm t Attorney General 

APPROVED : 

J. E. TA'YtoR, 
(Agting ) Attorney Gener8l. • 

DW/RV 


