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COUNTY COLLECTOR : It is mandatory on the count y 
col lector to wit hhold fees to 
witnesses or grand jurors for 

.~ delinquent taxes , even though 
the taxes are in a lar ger amount 
than t he warrant s . 

/ May 10~ 1939 

Hon . John T. McKay, Jr . 
Prosecuting Attorney 
Dunklin County 
Ke nnett , Missouri 

Dear Sirz 

· f L E 0 

In answer to your request of y 3rd, i n ref 
erence to the pa)l!lent of criminal costa and feea upon 
delinquent taxes. will say that I am enclosino an opi n
ion rendered by t h is department on the 15th d y 01 Dec
ember, 19~7 , to Mr . Al fred Moeller~ Pro3ecut in3 Attorney 
of Ste . Genevieve County . In that opinion t h is departw~nt 
hel d that a county collector cannot collect partial pay- . 
ment of stat e , c ounty and school taxes . The f acts in 
t hat request were var y much different t han in Jour request . 
Your request reads as follows: 

"There has arisen i n my county some dif
ference of opinion as to t he duties of the 
Qounty Treasurer with reference to the dis
position of cr1minal costs as provided by 
Sections 385,, 3855 and 3856 of the Revis~d 
Statutes of 1929. 

"The County Trea8Urer no~ has on hand around 
fsoO criminal coat paid to him by t he State 
of Missouri belonging to varioua witnesses ~ 
officers a nd jurors, each of whom at the t ime 
aaid coats ·were payable and demand was made~ 
were indebted to t he County in an amount 
greater t han the amount of criminal costa 
clue them. 

"Section 3854 provides t hat t n the eve nt t he 
indebtedness of a c laimant of tees equals or 
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exceeds t he amount of h ia t ees , t he 
treasurer sbal.l , g ive h1m credit for the 
amount of his fees . Most of t hese 
claimants are indebted to the County 
by reason of owing baok personal t axes 
• nd t he amount wh ich they claim as crimi
nal cost is i nsufficient to extinguish 
any one year ' s taxes . 

"The Treasurer has not disbursed any of 
t his money due to the fact that he does 
not believe a s treasurer and ex- officio 
collector he has any au t hority to col~ 
leet t he delinquent personal taxes in 
inatal 1ments. t he claimants of these 
fees beil1g unable to pay t he balance 
of their taxes , and baa asked me to get 
an opinion .trom you as to the procedure 
he should f ollow in disbur sing t hese 
criminal costs. n 

Secti on 3853, R. s . Missouri , 1929 , provides 
t he method of certifying criminal costs . Section 
3854, R· s . Miss ouri • 1929 , provides for the payment 
of fees ~nd t he proceedings t hereunder. This sect i on 
partly reads as f ollowal 

"* * * Provided furt her. that after de 
ducting the amount of t he indebt edness 
of the claimant, if any, on account of 
any or all of t he various causes herein
before enumerated, the treasurer shall 
pay him the ba1ance, giving dupl i cate 
receipts for the separate amount s paid, 
one of which shall be f iled with the 
county c lerk, who shall Charge t he treasurer 
with t he same, but i f the indebtedness 
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of ~he claimant e~ala or exceeds t he 
~ount of h!a fees 2 the treasurer Shall 
five him credit for the amount of fila 
ees, etatl~ on whit account and ih&~l 

make duK11cae r -ece!lts for tfie same, one 
of Whic he shall de lver to the claimant 
and the other he shall f ile with the 
county clerk. who shall. charge thetreae
urer with all such receipts, and in his 
regular settlements with the county court 
the treasurer shall make a full and com
plete .exhibit of all his acta and doin~s 
under section 3853 to 38 58 , i ncl usive. 

This section i s mandatory and specifically stat es that 
even though he owea a larger amount than is due him on 
hia fees- it ia compulaory for t he t reasurer to give h im 
credit for the amount of h is fees. This seems to be an 
exception to the general. rule. which we held 1n the 
opinion herein enclosed. 

Section 3856 R. ~. Missouri, 1929, defines what 
should be considered as crLminal coats. Secti on 3856 R. 
s. Missouri, 1929 , deaeribes tho disposition of fees by 
t he count7 treasurer at the end of each term of court . 
Section 385'7 Al • s . Missouri, 1929 1 reads as f ollows& 

"In order to mak& said sections 3853 
to 3858 effect ive, it is hereby decl~e4 
that all fees due by the state or county . 
on account of any · cr~nal case. or due 
witnesses before the grand jury, or aa 
a juror or witness in an inquest, shall 
not be negotiable or assignable except 
subject to all t he set-offa herein pro
Tided for. and that t he state and county 
holds a prioP lien on the same for t he 
purpose of indemnification against loss 
by reason of t he no~payment of personal 
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back taxes, and for t he payment of ·t he 
f1nea. penalties, forfeitunes and costs 
hereinbefore mentioned." 

This seet lon is o-ne of the excep tions .t o t he general rule 
that a edunty collector ~annot collect part of the tax's 
and give receipts therefor. 

Section 9911 R. s. Miaeour11 1929 1 refers to t he 
aeceptanee of warrants for the payment of taxes under 
certain conditions. Said section in fUll oeing as fol+ 
lowsz 

"Except aa here inafter provided, all state , 
county, township1 city• town. village , school 
district. levee dietri ct and drainage dis
trict taxes shall be paid 1n gold or silver 
coin or legal tender notes of the United 
States, or i n national bank notes.; Warrants 
drawn by the stat e auditor shall be received 
1n payment of state taxes. Jury certificates 
of t he county shall be rece'i ved in payment of 
county taxes. Past due bonds o.r coupons of 
any county,. city, townsh ip• drainage distriett 
levee district or school diat.rict shall be :rre..l. 
ceived i n payment of any tax levied for the 
payment of bonds or eoupona of t he same 1aaue• 
'but not in payment of any tax levied for any 
other purpose • Any warrant.- issued b y any 
count7 or e1ty1 when pre sented bJ the leaal 
h older t hereof. shall be receiv.ed in payment 
of any ta.x, license.- aaaeasment~ fine; penalty 
or forfeiture exiating aga1nat sa1d holder and 
accruing to the county or city !aauing the 
iWa:rrant J but nG such warrant ahall be re
ceived 1n payment of any tax unless it was 
issu&d during the year for which the tax 
was levied- or there is an exces s of revenue 
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for the year in which the warrant was 
issued over and above t he expenses of 
the county or city for that year . " 

By t h is section the warre:nts must be presented by the legal 
holder and be issued and received in payment of a tax 
during t he year for which t he tax was l evied. This sec
tion only applies where t he hol der of the warrant has been 
in posaese1on of t he same and which baa not been witAheld 
as provided under sect ion 3857, supra. 

Under section 12,.171, R. ~. ~issouri , 1~29 , 
the county treasurer is prohib ited from pa ying warrant 
unle ss presented by t he person in whose f avor 1t i s 
drawn. 

Section 12172• R. s. issouri . 1929., aut horizes 
t he county treasurer to accept and· pay a warrant from 
any one who baa a propel ... assignment on the back t hereo.f, 
as set out in that s ect i on . 

Under section 38 57 , supra,. t he warrant is non
negotiable and non-aasignabl&. 

CONCLUSI ON. 

In view of t he a bove authorities it is the opi ni on 
of th~s depa~tment that t he county treasurer may accept 
t he warrants as set out under secti on 3857 • supra. end it 
is his duty to retain t he warrants and give credit upom t he 
delinquent taxes of the amount due the w1 tnea~ or juror, 
as t he case may be. He should retain tba warrants eveJll. if 
t he persone entitled to t he warrants a re i ndebted to t he 
county for deli quent taxes 1n an am~t gr eater t han the 
amount of criminal eoets d~tbem. Under t he fact• as 
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atated 1n your request, · i t is the opinion of t hi s depart
ment that this is one of t he exceptions as set out under 
section 3857, supra , in which t he cbunty collector mnet 
r e t ain and apply a partial payment of t he taxes due the 
stat e , county and sehoola. 

RespectfUlly submitted, 

W. J . BU J\E 
Assistant Attor ney Genera1 

;·:J Bt RW 

APPROVED : 

J. E. TAYLOR 
(Acting) Attorney uener al 


