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This is in reply to ;~rour! of recent date wherein 
request an opinion as foliows: 

~ . 

f 
"This Co":tmission is fbeing confronted 
with the request fot review of assess
ment of mercha:nt s arid manufacturers in 
Jackson County. 

"Does the law ~~·rovide for such review 
by the Tax Conwission? This property 
is not equalized by tho i:'tate Board 
and we wish to inquire whether it is 
our duty to review their assessments." 

By Article XVIII, Chapter 74 1 Revised 2tatutes of 
1939* a system for taxing merchants is provided. This 
plan is different from the plan prescribed by the 
Legislature for assessing ::md taxing real and personal 
properties. Under this plan, the merchant must obtain 
a liconse in the first instance. Failure to do so 
subjects him to prosecution. It also ·provides that the 
tax is paid on a basis of th0 goods in his posseesion 
or under his control at anytime between the first i;londay 
in i•ilarch and the first .londay in June of each year. It 
also reqv.ires the merchant, when he obtains the license, 
to give a bond, the condition of which is that he will 
pay before delinquent the tax due upon sucri license. 

The ·ct also requires the merchant to furnish to 
the assessor of the county in which the license is granted 

I 
\_~/ 
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the statement showing the amount of goods, wares and 
merchandise which he may have had on hand s.t anytime 
between the first Monday in March and the first r!londay 
in-June. It provides for a special book to be obtained 
by the assessor in Which is shown the valuation of such 
statement as equalized by the County Board of ~qualization. 

Under this Act, the County Board of Equalization 
meets as a merchants board on the first Monday of 
~eptember in each year to pass upon the merchants assess
ments • L.fter the board has passed upon these valuations, 
notice is given to the merchant ii' his assessment has 
been raised, and he is given an opportunity to appear 
before the board on the fourth Monday of September of · 
that year. After the county board has completed these 
duties; the county clerk is required to extend on the 
merchants book these ta.xes at the rates levied on other 
properties in the county, and the county collector then 
is charged with the collection of these taxes as other 
taxes are charged. 

It will be noted that there is no, provision for an 
appeal from the action of the County Board of Equalization. 

Under Section 11315 of thi-s article, if the merchant' 
has filed a correct ststement and failed to pay the amount 
of revenue owing the board,·he shall be deemed to have 
forfeited the bond given by him, and judgment may be 
rendered against him for double the amount of such revenue 
and costs• 

Und~r Section 11316, if the merchant fails to file 
the statement at the proper time and in the manner required, 
the bond is forfeited and he is liable for damages to the 
amount of three times the amount of revenue which shall 
be found to be due for the year on his statement. If 
the merchant makes a false statement,. the bond is deemed 
forfeited and judgment shall be rendered as damages in 
tho amount of four times the amount of revenue found to 
be due for the year. 

Section 11318 requires the collector of the county 
in which the merchant is doing business to institute a 
suit on the bond in case the merchant has committed any 
of the acts described in the three preceding sections 
hereinbefore mentioned. 
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These sections particularly referred to seem to 
set up a complete system and plan for the assessment 
and collection of merchants taxes. 

' In discussing this i'ilerche.nts Tax Act and 1 ts 
provisions, the Supreme Court, ir1 State ex rel, Allen 
v. Railroad, 116 Mo. 15, 22, said: 

"The merche.nt is required to.file a 
sworn stD.tement with the county clerk, 
on the first lv1onday in June in each 
year, of the greatest amoU!lt of goods 
on hand at any time between the first 
riionday in March and the first Monday 
in June next preceding; and upon this 
state:ment the tax is directly levied. 
Revised Statutes, 1889, sees. 6896, 
6899, 6900. 'rhe merchant ' s goods and 
stock in trade never go on th~ assessor's 
books at all, nor has the assessor any
thing whatever to do with it. Neither 
the assessor or' the board of' equalization 
ever act upon it in any me.nner." · 

And, at 1. c,_ 23, the court further said: 

"The tax of merchants and dram-shop 
keepers, &lthough they are required to 
pay an ad valorem tax on their stock 
1n trad8"; is in -the nature of a license 
tax, and the property upon which the 
taxes are thus paid do not go into and 
form a part of the general wealth of 
the county within the meaning of the 
revenue laws upon which taxes are levied 
.for revenue purposes. No such property 
is listed by the assessor. The county 
court is requir·ed to fix the rate of 
taxation and make the levy at the May 
term (Revised Statutes, sec. 766:3, 
supra), while merchants' ste.tements 
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are not to be filed until the first 
Honday in June of each year. The tax 
on merchants constitutes a separate 
and distinct class of itself. 

11 And the tax on merchants constitutes 
a separate and distinct class of itself. 
The state board of equalization meets 
in February, and the county board on the 
first Monday of April of each year, to 
correct and adjust the assessment of all 
property, both real and personal. The 
state board of assessment of railroad 
property meets on the third f!ionday of 
April each ~ear, showing conclusively 
that the last annual assessment for 
state and county purposes is to be 
complete before the county court is 
required to fix the rate and make the 
levy at the ;~,:ay term. 

"But it is contended by counsel for 
defendant that the se.me argument which 
would sustain the exclusion of merchants' 
statmnents for 1887, would also exclude 
the valuations of railroad and telegraph 
property from the commutation o:f taxable 
property for the purpose of fixing the 
rate for county taxes. It would seem 
to be a sufficient answer to this conten
tion that the law requires the state 
board of equalization to meet on the 
first Monday of April of each year for 
the assessment and equalization of rail
road property; and that section 7731, 
Revised :StE·.tutes, supra, requires that 
the county court. upon receipt from the 
auditor of the certificate of the action 
of said board of assess:ment and equalization, 
the returns of the county assessor, etc., 
shall at the regular term of said .court, 
if in session at the time, if not at an 
adjourned term, called for that purpose, 

'ascertain and levy the taxes for state, 
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county and other purposes on the rail
road property in such county, at the 
same rate as may be levied on other 
property, and shall make an entry there• 
of in the records of said court. This 
section of the statute expressly provides 
that in respect of railroad property, 
the levy shall be made by the county 
court, the evident intention of the 
legislature being t1wreby, that such 
property should go into and become a 
part of the general v1eal th of the county 
for revenue purposes. The statute. con
tmns no such provision in regard to 
merchandise and stock in trade owned by 
merchants .. 11- ·i} ~z. " 

!<'rom this opinion it will be seen that the court 
treated the merchants tax more in the nature of a license 
than a property tax. Also, it will be noted that the 
merchant's stock does not go into and become a part of 
the general wealth of the county for r..,evenue purposes. 
This system of taxatio.n is a special plan, whereby the 
lawmakers have sought to obtain public revenue from the 
merchants. In Volu;ne 61 C. J ., pe.ge 81 1 Section 10, the 
rule as to the mode of taxation by the Legislature is 
ate. ted as follow·s: 

"The taxing povwer of the state is 
exclusively n legislative function, 
and taxes can be imposed only in pur
suance of legislative authority, there 
being no such thing as taxation by 
implication. Subject to the funda~ental 
or organic limitations on the power of 
the state, the legislature has plenary 
power on the matter of taxation, and it 
alone has the right and discretion to 
determine all questions of time, method, 
nature, purpose, and extent in respect 
of the imposition of taxes, the subjects 
on v.rhich the power may be exercised, 
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and all the incidents pertaining to 
the proceedings from beginning to end; 
and the exercise of such discretion, 
within constitutional limitations, is 
not subject to judicial control. V1here 
the legislature hes covered the whole 
subject of taxation, there is no room 
for exercise of authority by local 
authorities, and a town has no power 
to make a contract concerning the 
subject •'t 

Under this rule, the Legislature may prescribe any 
mode it sees fit for the raising of revenue, provided 
such plan does not violate the provisions of the 
Constitution, and, if the Legislature has by such a 
plan covered the whole subject of such taxation, there 
is no room for exercise of authority by local authorities. 

We think this rule might be applied here in view 
of the fact that the Legislature, by the foregoing article, 
has covered the entire subject of assessing and taxing 
of merchants, E'_nd there would be no need to lrnpose any 
authority on the Tax Commission to review the action of 
the County Boar~. 

This merchants tax was before the Supreme Court in 
the case of St0te ex rel. Horton Land and Lumber Company, 
161 -i',1o. 664, and the court, in speaking of a suit on a 
bond given under the provisions of the Act, and speaking 
of the n$ture of the suit, said, 1. c. 671: 

"This is not an action for the recovery 
of the taxes of 1896, nor for the re
cpvery of dmneges under section 6904, for 
failure to pay the amount of' the taxes 
for the.t yetir ,- levied in accordance with 
a correct statement filed by the lumber 
company as required by law, but for 
damages under section 6905, for the 
failure of the lumber company to file 
the statement required by lav;, whereby 
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such taxes might have been assessed, 
levied and collected in the manner pro
vided by law. The character of the 
action is determined by the facts stated 
in the petition and not by the prayer 
for relief. The bond covered not only 
damaees under section 6904, for failure 
to pa:l such taxes, when so assessed and 
levied, but also damuges under section 
6905, for failure to file the proper 
statement whereby they might have been 
so assessed, levied and collected. -:1- ·::- " 

The sections referred to in the foregoing opinion 
relating to :merchants tax are the sa..'Tle as Sections 11315 
and 11316, supra. It will be noted from the case reported 
that actions for the enforce:,nent of the merchants tax 
have been brout;ht on the bonds given by the merchant. 

Your inquiry goes on to question whether or not 
the Commission is required and authorized to review the 
return of the merchants' assessments m~de by the County 
Board. 

The Act creating the Tax Commission was passed in 
1917, Laws of 1917, page 542. The .1\ct pertaining to the 
taxation of merchants was in force f'or many ~Tears prior 
thereto. 

The powers and duties of the Tax Commission are 
well ste,ted in Ste.te ex rel. Laclede Land and Improvement 
Company v:. State 'rax Con11nission, 243 :;:; • ~V. 88?, 888: 

11 Tb,e state tax commission is a non
descript when it comes to the assess
ment of property. The power to assess 
property is fixed in named officers 
under the law, and, unless the Tax 
Commission Act repeals that law, such 
com~ission cannot assess property. To 
rule that such Tax Commission 1\.ct ( ar
ticle 4 of chapter 119, R. s. 1919) 



Ron. Jes.se A. Mitchell -s-· \Jctober 2, 1941 

repealed the law as to \'Jhom the duties 
we1~e i:mposed on as to the assessment 
of property would ·be preposterous. No 
agency of the state hns cons~dered that 
such commission has been given such 
power. The language of the act itself 
(save some loosely drawn sections, or 
parts of sections) indicates no such 
purpose. After the assessment the law 
provides that there shall be certain 
county agencies to fix ru1d determine 
the wrongs committed by the assessor. 
To hold that these agencies were dis
turbed or superseded by the Tax Commis
sion Act would likewise be pr~posterous. 

"The Tax Commission Act contemplates 
that such commission may, in a proper 
marll1er, see that these several agencies 
empowered to assess property perform their 
duties, but it does not contemplnte that 
such commission per.form their duties for 
them. True it is th~t such ~onunission 
may take evidence a.s t0 inequalities of 
assessments, but this ia for the sole 
purpose of advising tlw state board of 
equalization. \\hat in.torme.tion, that the 
tax commissi.on gathers by authority of 
law. it can give, and should give, to 
the state board of equalization. The 
state board of equalization cannot act 
upon individual discrepancies in the 
official work of its subordinate officers, 
nor can the tax commission (a mere advisory 
commission for the state board of equaliza
tion) go further. The tax commission may 
gather facts to assist the state board of 
equalization in determining whether or not 
the county property has been assessed 
properly as in comparison with other 
counties in the st:::i.te. '.11he decision of 
the state board of equalization is the 
finality of an assessment. This because 
the Constitution (article 10, 8ection 18) 
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so lodges it. No lnw can deprive this 
board of its constitutional right to 
ultimately determine the equalization 
of property assessments as between the 
counties.. If., after the state board 
had acted (as in this case), the tax 
commission could change the assessments, 
then the constitutional board must yield 
to a mere statutory board.. This is un
thinkable.. Be 1 t remembered that in 
this case the relator is asking the tax 
commission to act after the state board 
of equalization has acted, because rela
tor avers the previous action of the 
state board of equalization .• 

"The act creating the tax cmmnission will 
be read in vain, if the view is to be 
taken that it contemplated an ·interference 
with the previous methods of assessing 
and equalizing the assessments of property. 
In the act there is no indi~ation that the 
ls.vnnal{ers intended that property should 
be assessed other than by assessors named 
by previous laws, nor is there in the 
act intimation that such commission should 
be the final judicatory to pass upon the 
individual cases of irregular or wrongful 
assessments. The tax commission was formed 
for a purpose, as indicated by the law. 
Its purpose was advisory as to taxation, 
and as to other things not here necessary 
to discuss. It was authorized to see that 
the laws pertaining to revenue were enforced, 
but it was not authorized to assess.; or 
equalize assessments. These were left 
(where the Constitution contemplates) with 
the local agencies, giving to the commission 
the power to see that the laws were enforced. 
Giving the commission the power to see that 
the laws were enforced does not mean that 
it cen usurp an:y of the· functions of the 
bodies over which it has supervision. The 
assessment of property has a fixed meaning 
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in our laws. It includes the act of 
the assessor, and the boards thereafter 
authorized to review his acts. Ultimately, 
when these agencies are through with 
their work, the state board of equali
zation (constitutional in authority) 
completes the asaess~ent. We conclude 
that there is no authority in law for 
this tax co;nmission to interfere with 
any of the agencies of assessment, from 
the assessor to the state ·board of equali
zation. They can gather information for 
the inf'ormation of the latter board, and 
see to the enforcement of the laws, but 
not otherwise. As. a personal unit in 
the assessment of property, such board 
has no power. We would rather put this 
case upon the broad ground than upori the 
more rest:r>icted one. '£he acts of this 
tax commission in all cases-ire1merei;Y 
adVisory, ~ not otherwise.-:ft recommends 
matters to the Legislature, ..,but they are 
not binding. \'.'e need not discuss these, 
because legislative power is fixed by 
the Constitution." (Italics ours) 

Referring to the ~tatutes pertaining to the duties 
of the Commission, which are found in Article IV, Chapter 
'74, Revised Statutes o.f Missouri, 1939, and specifically 
Section 1102'7 thereof, it will be noted that the first 
paragrapq of this section st£Ltes that the Commission shall 
have certain powers and duties "subject to the right of' 
the state board of equalization, finally to acljust and 
equ.e.l.ize the values of real and personal property among 
the several counties of the state." 

Under i.:~ubsection 3 of this section, it seems that 
the Genel~al Assembly has provided that the Commission 
shall receive complaints .as to property liable to taxation 
that has not been assessed, or that has been fraudulently 
or improperly assessed, and it is required to investigate 
the same and to institute such proceedings as to correct 
the irregularity complained of, if any irregularity be 
found to exist. Under this subsection, the Commission 
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might be authorized to hear such complaints &nd requh'e 
the officers, Vihose duties 1 t is to administer the 
l:Ierchants Tax ct, to perform their duties, but ·we cJo 
not think this would authorize the Commission to review 
the n.ssessment made by th~ County Board of Lqualiz~:ou..J..on. 

Subsection 8 of this same par•agraph e.uthorizee the 
Conmtission to raise or lower the assessment of any real 
or personal property under certain conditions, but, from 
the rulil~ aru1ounced by the court in the Allen case, supra, 
this merchantsjtax is not personal property tax, but is 
more in the na ure of a license tax. . . 

. Under Sec ion 11028, Revised Str,tutes of l:liseouri, 
1939, after the various aseess:ment rolls required by law 
to be made shall have been pas sed upon by the severe.l 
boards, it seems that the ··rax Uonnulssion has jurisdiction 
to hear and review complaints pertaining to such rolls. 
However t 1 t will be noted thr~t this section provides as 
follows: 

"The action of the conunissidn; or member 
or agent ther•eof; when done as provided 
in this section, shall be final, when 
approved by the stE~te board o:r equa.liza~ 
tion.;." 

Therefore• it would seem that the complaints referred_to 
in this section are those over v1hich the state Board of 
:Squalization has jurisdict.ion~ and since the :..:tate Board 
of Lqualization does not hHve jurisdiction over the merchants' 
assessments~ then we do not think that this section would 
apply to merchants• assessments• Ueither under the Consti .. 
tution nor under the statutes do we find that the ~\tate 
Board of ::c;qualizatlon has any jul'isdiction over merchants' 
assessments• 

AgEtln,. in State ex rel. Thompson V.l Jones,; 41 s. w. 
(2d) 393, 396, the court, in discussing the question of 
the duties and powers of the Tax Commission and the Board 
of Equalization and the opinions of the courts therein, 
said: 
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uBut in the later case of Brinkerhoff
Faris Trust & Sav. Co. v. Hill, 325 Mo. 
180, 19 ~;. ¥~. (2d) '746, 751, we have 
ruled otherwise and said: ' 

"''rhe stEte tax cori1lllission is given 
general supervision over all"the assess
ing officers of the state, with power 
to er~orce its orders; it has all the 
powers of original assef;sment; it may 
receive compl~lnts as to property liable 
to taxation that has not been assessed, 
or thut has been fraudulently or improper
ly assessed, and,apply the proper correc
tive measures; it can ruise or lower the. 
assessed valuctlon of real or personal 
property either in specific inste.nces or 
by class; and it has authority,. on the 
complnint of any taxpayer and e.ft er the 
vc.rious assessment rolls have been passed 
upon b~/ the several boards of equalization, 
but before tho delivery of ~Le tsx rolls 
to the proper officers for collection, 
to hold hearings for the purpose of de
termining v1hether any property subject 
to taxation :twa been omitted from the 
assessment rolls and whether any property 
thereon has been improperly valued, and 
to make such changes with respect thereto 
as shall be necessary to make the assess
ment rolls conform to the facts as found 
by them. 

"'It is no doubt true that the state tax 
COlUJ.-nission vms not .c.aten.ded to supplant 
local as.s.essinr; officers and bo[:,rds, but 
very clearly it is given full and adequate 
power, not only to supervise, but to review, 
their work, and where it finds assessments 
which were not made conf'ornmbly to law to 
revise thel'l! -- and tlli s by inserting where 
necessary, after a hearing, its own valuations 
in lieu of those made by the local authorities. 
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It is also true that its r~vision of 
the assessments as made by county asses
sors e,nd boards, in e.o far tl.s it s.ffects 
the 'equalization of the values of property 
among the respective counties of the 
state, whether such revision be made 
before or after the state board has 
acted, is subject ·to the approval of 
that board. And in this connection it 
should be said that, even though the 
action of the state board of eque.l1za
tion in the first instance completes the 
assessment judgment, that fact does not 
preclude e. revision of such judgment by 
the tax commission, subject to the board's 
final approval.·;!- -::- -::- '' 

v~e sre .further supported in our views herein by the 
fact thr:.t the officers administering the lilerchants Tax 
Law seem to have resorted only to th6l Act in the enforce
melit of the srune. It will also be noted that all of the 
act:Lona for the enforcement and collection of the tax 
have been brought by a suit on the bond, and in not one 
of those cases has the question been raised that the party 
complaining of the te.x could have proceeded in any other 
manner or should have referred his complaint to the Tax 
Commission for review and investigation. 

The statutes having faile.d to provide for the 
merchant to appeal from the County Hoard of Appeals, he 
cannot appeal to the Tax Conunission or any other taxing 
body. State ex rel. Orschlein Bros. Truck Lines, Co. v. 
Public ~- ervice Commission of nissouri, 98 S. W.. ( 2d) 126. 

CONCLUSION 

From the foregoing, it is the opinion of this depart
ment the.t the )erchEmts •rax Act and the 'l1ax Commission 
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Act do not provide for a review by the State Tax Commission 
of the assessments of merchants and manufacturers. 

Respectfully submitted, 

TYRE W. BUR'l'ON 
Assistant Attorney General 

APPROV.LD: 

VANE C .. 'l'HURLO 
(Acting} Attorney General 
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