TAXATION AND REVENUE: (1) Rights of a holder of a certi=-
T ; . ficate of purchase issued by the
treasurer of a city of the rirst
class.
(2) When county court may redeem
lands from such sale.

October 17, 1941 ,j/ 

| \\e/y

FlLE

ﬂOLOfable John . Mitchell
Aas't l'voseculing Attorney
Buchanan County

dte Joseph, Missouri éi,)

Dear br, bitchell:

Thig 18 in reply to JKL( letter of October 14,
1941, requesting an officlal opinion of this Department
baged upon the Tollouing letter:

"I should like your opinion os to the fol=
lowing matter:

"If property covered by a School Fund lfort-
fage 1s sold by the eity of &t,. Josep% for de-
lirquont texes and thereafver ‘uhe Sehool Fund
Liortgege ig foreclosed and the property bid in
by the county, does the holder of the tax sale
certificats issued by the city of 5t. Joseph
have an enforcible lien. againgt the property;
and ig the county legally Justified in redeem-
ing the ﬂ!onewtv from the tax salc??

e preswie, fron the context of your letter,
that the two year period of redemption has not expired
since the sacle by the city. Also that the eount: court
purchased tie propowty at foreclosure for the use and
bencfit of the Capitol Jchool fund, under the provisions
of Section 10359 Revised Statutes aof 1939.

Section 6328, Revised ‘“atuto of Missouri, 1939,
relating to the lien on real ostate for taxes due o city
of the first class is in part as follows:
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"On the first day of September 1ln each
year the unpaid taxes shall become delinquent,
and shall bear interest from that date at the
rate of twelve per centum per annum, and taxes
upon real property are hereby made a perpetual
lien thereon against all persons. '[ho -city
treasurer is hercby authorized and directed to
colleect the delinquent taxes by the sale of the
real property upor whichi the taxes are levied,
The city treasurer shall continue to receive
taxes after they becore deliancuent until col-
‘lected by distress or sale.m

Under the provisions orf Article 2, Chapter 38,
Revisced 3tatutes of Missourl, 1939, citles of the irst
class have a complete scheme of procedure in the collec=-
tlon of delincuent taxes on real cstate, which was unaf-
fected by the enactment of Benate Bill 94, Laws of Hia~
souri, 1939, commonly known ad the Jones-Munger Law,

Redemption sectlona, under the statutory scheme
relating to clties of the first class, are 3ectionsg 6342
and 6347, which are as follows: :

"Section 6342. Real property sold under
provisions of thig article, or any intevest
in such rezl property, may be redeemed by the
owvner, his agent or attorney at any time within
two years from the first day on which such real
property was advertised for ssle, or at any
time befcere the execution and delivery of "the
tax decd to the purchaser at the tax sale, hils
heirs or assigns, by the payment to the eclty
treasurer of the ocnount for which such real
property was sold, and tcen per centum of such
amount lmmediately added as & penulty, with
twelve per cent interest per annum on the whole
anount thusg made from the day of sale; and also
the amount of all taxes, state, county or muni-
cipal, general or specisl, puld by thie purchaser,
his heirs or assizns, after the date of the cer-
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tificate of purchase, znd & like penclty of
ten per centum added as before on the amount
of each ol guch payments, with twelve per
cent interest per annum on the whole of such’
aniount or amounts from the day or days of
payment "

"Section 6347, Any person -desiring to
redeem any real property bid off for the city
for delincucnt taxes at sny tax sale may re-
deem the sume by the payment to the clty '
treasurer of all taxes, interests and costs
‘due thercon. In any case where any person
sh&ll redeer: more thun one parcel ¢ff real
property el the seme time,' he may recuire the
elty treasurer to include the same in one cer-
tificate or redemption.®

Sectlon 6350 therein, providing for a deed to
be made if the p.owerty is not redeemed in two years,
lg in part as follows:

"If any real property sold for taxes under
the provisions of this article shall not be re-
deemed within two years from the first day on
which 1t was advertised for sale, 1t shall be
the duty of the city treasurer, on presentation
to him of the certificate of purchase, to exe-
cute, in the name of the city, under his hand
and the seal of the city, to the purchaser, his
heirs and assigns, a deed of the reul property
described in gsuch certificate o purchase re-
maining unredeemed, ¢s shown by such certificute
of' purchasc, and 8shall acknowledse such deed and -
deliver the same to the grantee, which deed
shall vest ln the grantee an abgclute estate,
in fee simple, in the real property described
thierein, Irec from any and all encumbrances- of
whatsoever kind or nature, subject, however,
to all unpuld texes which are a lien ithereon.®

The rights of a certificate holder and redemp-
tionor, under tiic summary Jones-Muncer lev, was determined
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by the court en bane in the cage o the . State ex rels
City of Gt. Louls v. Baumann, 153 5. 7. (2d4) 31, 34,
in the following lon uwage:

"Yle have previously pessed on the of-
fice of.a eertificate of purchasc and held
tiiat it alons did not pass tltle for the ob-
vious reason title to lund sold Zor taxes
under the law of this State remains in the

ovner during the neriod or redemption., See
Donohoe v. Veal, 19 lo. 331; Kohle v. llobson,
215 lo. 2195, 114 S:%. 952, In Mlton v.
Smith, 134 Mo. 499, 33 3. 7. 4064, 466, 3D
Se Ve 1137 the rcilod off redemption had elapsed
bui tie holdexr of the certificate ol purchase
had never cglled fo. a deed and 1n interpret-
ing the statute there under consideration in
order to deternmine who waa included within the
ternm owrer, we held that only & record ouner
was intended. e did say 'after the perioo
allowed for redemption hes expired, zg wag the
case here, the holder of thc ccrtifieate has
a mere naked right to demand and receive a deed
from the collcctor. Granted that he has this
right, there nmust be some interest vested in
him to susboln it. & ¥

"Under the wet ve are congidering, o holder
ol a& eortificate of purcihase ls quelified to
take & deed when the perlod of redemption hes
run. 4dn effeect the et vests the holder of a
certificate of purcn ge with an inchoate or
incertive interest in the lend which may rijen
into such an estate us would entltle him to
a deed. Jfter the neriod of rcdemntiorn hes
passed without the ovner redeemin:, upon pro-
dueins hig certificete, the holder is suech wn
owner .8 may call in the legal title. A1l that
is necessary ior him to accomplish this 18 to
puy sucll tuzes ¢s are then against 'he lond,
tg has alreadr pald the purchase price as his
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certificate of purchase evidencces.,

Tl right to lel in the leg al title
ordinarily presupnoses an OQULLdble title
in the person who may ecxercise the right.

S F % % mhe act permits the apnlication
of this rule in thls cose Therefore, the
City is row vested with the ecqultable title
to the land dna the land is not uubJCCt to
taxeg, ™ ¥ * ¥

The reasonins of the court in the above de-
cislon, based upon e swmary low for the enforcement of
delincuent state ond countJ taxes on real estate, 1@
apnllicable to the summary -ocedure provided for cities
of the first class under itho statute.

Under the above statutory »rovisiong, land and
lots may be redeemed within two years, and such right
could be exercised by thc county court .as trustee of school
funds iT 1t were given tho richt ¢nd power of redemption
under the gtatute Creutiﬂﬁ its trust9931lp for such fund.

3eetion 10389, ;gtlsod Stotutes of Migsouri,
1939, is us follouis:

henever any property herectoiore or here-
after conveyed in rrust or mortoaszed o secure
the noyment of o loan oif achool funds sholl be
ordered to be scld under the provisions of this
chapter, or by virtue of any power in such con-
veyance in trust or mortgace contained; the
county court having the care and manegement
of the school fund or funds out of which such
loan was made may, in its discretion, for the
protection of the interest of the schools, be-
come, tnrouyh ite agent thereto duly auvhorized,
& bidder, on behualf of 1ts county, at the sale
of such pa@ﬂerty as aroresaid, and may pur-
chase, take, hold :nd managce fcx said county,
to the usc of the townshlp out of the school
fund oi which such loan was mode, or in its
ovin nem. where such loan hes been made out of
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the general schiool funds, the property it may
acquire at such sale alores.id. The county
CUurt of any county holding iroperty acquired

as aforesaid may appoint an agent to teke charge
of, rent out or lease or otherwlise manage the
game, under the direction of said court; but

as soon 8 practicable, and in the judgment of
8:1d court advantagpecous to the school or schools
interested tnerein, such property shall be re-
gsold in such manner end on such terms, at publie
or privatc sale, as said court may deem best

for the interest of sald school or schools, and
the money reallzed on such sale, after the pay-
ment oi the necessery expcnses thercof, shall
become part of the school fund oul of vwhich the
original loan was made."

In discussing the relatlon or the county court
to the school funds and 1ts powers and duties in rela-
tion thereto, the court in the case ol flay County, to the
use of the Common School Fund v. Bentley et al., 49 lo.
l. ¢. 242, sald:

k¥ X The county 1s not the owner of the

fund; the title is simply wvested in it as
trustee, for convenience, to cerry out the
policy devised by the law-making power for

the appropriation and distribution of the fund.-
In the care, management and contrel of the fund,
tiie County Court acts purely in en adminis- ‘
trative cupacliiy, not as the agent of the county,
but in the perfommance of a duty specifically
devolved upon it by the laws of the State. There
is nothing Judlcial in the exercise of its func-
tions in this respect. The County Court does

not derive its powers from the county, and

it can exercise only such powers as the Legisla-
ture may choose to invest 1t with. ‘hatever
Jurisdiction is conferred upon it is wholly
gtatuvory. It mcts directly in "obedience to,
State law, independently of the county.

Where it acts, for and binds the county
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it exerclses 1ts &1th. ity Ly rtue of power
derived from the Stato uOVcrﬂmnt and i@ ob-
tains svthority fyom no other _source. S

In Valker v. Lynn Gounty, 75 Mo. 650, the court
held, that & contract of insurunce on county buildings,
procured by an agent, verba’ly appointed by the county-
court, 1is a valic contzact, whon subseguently ratified,
adopted and aviroved by an ordey of the county court en-
tered of record. '

The 3uprere Court in the case of Llorrow v.
Pike Count. 189 io. 622, recognized thoe rizht of the county
court to employ counscl to aild in proteetlng a public
gchool fund in the following excerpb:

"The county court properly placed the burden
of protecting tiis fund upon the fund itselfl
and this arises from the followlias proposi=-
tiong: the public school fund does not be=-
- long to the county in a technicsl sense. It
is a trust fund, and the county court is
merely a trustee to carry out the policy de-
fined by the lawmaking vower in rclation to the
fund (Ray County to use vs. Bentley, 49 I,
1. c. 242); it may not divert the general
oountJ revenue to its proteetion, «nd, on the
otlier hand, 1t cannot apply the school fund
to the payment of ordinary county debts. (Knox
County vg. Hunolt, 110 Mo. 1. c. 75.) But it
is fund{xmnt 1 Lhat coneeding the right to
make the contret in question, the bufden of
protecting the trust fund shall fall upon the
fund itself on voll—recohnized egultable

principles.™

In that case there was no eclaim that there was
any statute whlch expressly gave the county court power .
to omploy such an attorney 1iiu-guch capacity but the court
held that the county court had implied authority to order
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such expenditure io protect the funds of the scheool dis~-
trict and Turther held that the payment for such services
must be nmade from the school funds,

In the case of Township Doard of Iiduecsation v.
Boyd, 58 Lo, 276, tho county court wag irustee for the
care and management of the school funé of the township.
It instituted certein injuection procecdings for the pro-
tection of the fund and gave an injuction bond signed
by J. . Boyd and Jd. B. Johnscon, two of the justices of
the county court. Upon dissolution of the injuction a-
judgnent was issued acainst saild oblligors, one of whom,
waid the same, and by a court order he was reimbursed
out of the township school fund. In this case the court
gaid:

"The County Court was u trustee for the 'eare
and menagement' of the school funé of the town-
ship. In this capucity, and in the exercise--
for ausht that appears to the contrsry--of its
soundegt Jjudgment end diseretion, it instituted
certain injunection proceedings for the piotec-
tion of thec fund, The law recuired personcl
security Tor the purnosc, which was given. A
Judgnent against the surety following, which
_udgnment he was band to pay, and ¢id pay, it
would be strange 1if the law should refuse to
indemnlfy him for the interest which his surety-
ghip had so served at a sacrifice."

There belng no statute expressly giving the county
court, as trustee for such gchool money, the nower to re-~
deem from a tax sale, lands ané lots which it repogsegsed
under the provisions oi Section 10388, supra, subsequent
to the salce, the question is, whether said court would
have such implied right and power as may be nocessary to
carry out or muiic effectual the purposes of the authority
expressly granted. - :
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L trustee always has the implied right to pro=~
tect the cornus of the property or funds under their
control &i:d in gsuch orscs the court would have the right
to taice necessary steps to enjoin the stealing of timber
from valuablc woodcd lond belonging to o school districet
and not rely on the criminal statutes Tor a remedy; to
employ an attorney to replevy timber wrongfully taken
from such premises and the like.

In-the case of Lincoln County v. Magruder, 3
o, App. 314, the County Court broughi a suit of eject-
ment for thc possesslon of lund vhich had been bid in
and purchased by sald court, for the use of the townships
whose schocl Tunds were sccured by the mortgege. The
court heldj

e see no reasoun vhiy the County of Lincoln

should not bring ejectucnt for real cstate

which it owns and holds and in which it 1s

entitled Lo possession."

In-the cese of Drainase Uistrict v. iletlage 231

Mo. Ap . 350, 366, the court hcld Lhat a county court had
no impllied right fox and in behall of a dralnage district
organized under such county court, to redeem lands and
lots sold at a general statc and county tax sale.

The rationale of such decisgsion is as Tollows:

"The fact that in 1927 the Legislature
by amendmcnt added Section 10766, conferring
such power upon circuit court districts with-
oul granting similar power Lo county court
districts, denios, by implication, the right
of county court districts to redeern from szle
for Utate and county texes. Lspeclally is this
true since prior to sald amendment circuit. aft
county court drainage districets liad almost iden-
tical powers.
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“raace 1108, YVoil. II, Nevised Stotutoes Kisg-
souri 1989, cited by aprellant, reuds in part
as Tollows: ‘'Drainage or levec districts here-
tofore or herecfter incornorated under any of
the drainage or levee laws of this Utate where
lands eve offered for sale fou ~gir ovn taxes
(italics ours) or assesaments due theleon,
shall «be :né are hereby authorized to buy such
lande lat not to exceed the amount of such taxes,
asgessments, interest, penalties and costs.'

"It alsc further provides, among other

~thinrs, for the ssle of lands so purchased,

bul neovhere does it say anything whatever about

the right to redeem fron State and county taxes.
Since this section confers power to bLid at a

gale ¢ v tho dlstriet's own taxes, but is silent

as to tho right to bid af a sele for Otete and
county texes, the presumption 1s that The Legls-
lature intcnded that the olstrlct *should not

have the power to bld as to State and county

taxes. (Deitrich v. Jones et sl., 56 8. 7f24) 1059;
Chilton w. Drainage District Mo. 8, 63 S.W. (2d4) 421.)

"As insisted by respondent, the naxim 'Lxe
presslo uﬁlns eat exeluslio altex Jus,f is ap-
plicable,. (LC&QC V. abroctman, 16 G. 4. (24)
£96.) Applyingz the mazin to the faets in the
case bafure us, the concliuslon follows that the
grant oi the right tec bld at ssles foo taxedddue
Drainsge Distriet No., 85, by impliceation, ex-
cludes the right of tiw distriet to bid at a
sale for “tatc ond county taxes, or to redeem
therelron." : C

The guoted declslons, preceding the Drainage
District case, clearly congtrued the lesiglative intent
to vest in the county courts imnlied rights, vith refer-
ence to the Capitol School fund, elthoush it seems to
restricet guch implicd rights to the protection of the cor-
pus of thc property or funds under thelr eontrol.
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Therefore,

John W. Mitehell.
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the maxim expressio unius est exclu~

sio alterius is certainlg inapplicabls to the right of

action of a count

and dlscrction in
or funds under 1ts

School fund.

Therefove,
mthMJMJm“
the eity btreasurer of
the City of Gt.
ineentive interest in
"which may ripen into
to a deed." ‘thet the
its best Judecment and

of a tax

Jdoseph is classified - hag

v court in using its soundest judgment
peotecting
control as

the corpus ol the property
trustee of the Capitol

CONCIULICH

is the opinion of this Departwcnt
certificate of purchase lssued by
& cilty of ths {irst class - wherein
an inchoate or
and to the roperty described therein
such an estate as would entitle him
county court, 1n the excrcise of
digeretion, may, within the redenp-

tion pericd, redeen: such lands for and in beho 17 of the
school fund, 1{ such ootl, be nccessary oy the protec-
tion of the corpus of the property or funds under its
control.
eagpcetfully submitted,
-7 . I '44 ’\L.sl: :’C:
AFPPROV.D: “asistapb Luuu*ucy Genexrol
A THURLC
(Acting) Attorne: General

SV /me




