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WORKMEN'S COMPENSATION 
COMMISSION: 
RULES AND REGULATIONS IN 
REGARD TO EXAMINATION OF 
RECORDS OF EMPLOYERS: 

Workmen's Compensation Commission may 
not make a rule authorizing the Co~ 
Ddssion to examine the records of 
employers to determine whether or not 
such rule has been violated. 

October 6• 1939 

Mr . Edgar c. Nelson. Chai rman 
Missouri Worlanen' s Compensation Commi ssion 
.Jef ferson Ci ty. Missouri 

Dear Sir: 

This ia Ln reply to yours of recent date wherein 
you request an of ficial opi.nion from this department on 
the following sta t e ot tactaz 

"Our attention has been called to the 
alleged failur e of certain self• 
insurers to report all a ccidents as 
provided for by Section 3332, Revised 
Statutes ot Y1 3sour1 . 

"With this alleged situation in mind, 
do we have t he r ight. under t he Law, 
to send an i nvestigator into an in
dustrial plant and check its first
aid r ecor ds or to make any investi
gation we deem necessary 1n or der to 
ascertain whether or not t he quoted 
section is being violated? 

"Selt-1naurers under t he Mi ~sour1 
Workmen 's Compensation Law are 
governed by our ' Revised Rules tor 
Self-Insurers,• •de eft'ective January 
1. 1936 . which we set up und·er t he 
authority given us by Section 3361• 
which reads as follows: 

"'The Commission and ita members shall 
have such powers as may be necessary 
to oarry out all the proviai ona of 
t his chapter. and it may make such 
rules and regulations as may be necea-
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sary tor any such purpos e.• 

"A reading of these rules reveals 
that there 1a nothing aaid about &nJ 
1nvestiga~1on on the part ot t h e Co~ 
Ddssion, but it ia our tmpreasion 
that under Section 3332 we would have 
the rigbt to make an investigation 
wher e we thought that the section waa 
bei ng violated. I think that th1a 
would eover a~ employers, both selt-
1naurers and those Who C&rl"J insurance . 

•rt we do not have authority under 
this aect1on, ia our authority under 
Section 3361 broad enough to per.mit us 
to make a rule providing tor auch in
vestigations when deemed neceasary by 
the COllllldssion,• 

Section 3332• R. s. Mi ssouri 1929, to Wh1Qh you 
refer 1n your letter is as followsa 

"Every employer 1n this atate, Whether 
he has accepted or rejected the pro
viaiona of this chapter, shall within 
ten days after knowledge of an accident 
resulting in per sonal injury to an e~ 
plo,-e~ notit'7 the. comm1aaion thereo1', 
and shall, within one month, tile . with 
the cODIJlis·aion under auch rules and 
regulation• and 1n such form and de
tail as the comadssion may require, a 
full and complete report ot every 
injury or death to an,- emplo,-e f or 
which the employer would be liable to 
furnish medical aid or compensation 
hereunder had he accepted this Chapter, 
and every au oh employer shall also fur
nish the commission with auoh supple
mental r~porta in regard thereto aa 
the oolllllission shall require . Every 
auch employer and h l s in~urer, and 
every injured employe, his dependents 
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and every per son ent1 t led to a1 y 
rights her eunder • and every other 
person. receiving from t he oo~a
aion any blank r eports with direc
tion to .fill out the same aha~l cause 
the same t o be promp\1.)" returned to 
the comm1•s1on properly r11led out 
and signed ao as to answer tully and 
corr ectl7 to t he best or his knowl
edge eaCh question propounded therein 
and a good and au.ft1o1ent reaaon shall 
be given tor fai lur e to an .. er ~ 
question. No informat ion obtained 
under the pr ovisi ons o.f this sect ion 
ahall be disclosed to persona . other 
than the par ties to compensation pro
ceeding• and their attorneys • sa Ye by 
or der o.f the commi ~sion. or- at a hear
i ng of compensation pr oceeding- but 
such information ma,- be uaed by the 
commission f or statistical purposes . 
Every per son who violates any ot t he 
pr ovisions or thi s section. or who 
knowi ngly makes a f alse r eport or 
atatement in writing to the oomm1-
s1on. shal.J. be deemed guil cy ot a 
misdemeanor and on conviction t bereot" 
shall be punished b7 a fine ot not 
leas than fif ty nor more than five 
hundred dollars_ or by 1mpr1aotmlent 
1n the county jail tor not leas than 
one week nor more tha.n one yeu • or • 
b y both suCh fine and Lmprlsonaent. 

It will be not ed that an employer who violat es the pro
visions ot this section ia subject to prosecution and a 
tine. 

You al so ref er in your lett-er to Section 3361• 
R. s . Mis souri 1929. This aeot 1on ia as tollowas 

•'l'he col!ID1 as1on and ita :member a ahall 
have suCh powers as IIUl'J be neoeaaary 
to carry out all the pr ovisions or 
t his chapter . and it may make such 
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rules and regulations as may be neces
sary f or any suCh purpose.• 

Under this section we think the C0L~1aa1on may 
make a rule or regulation to earry out t he prov1s1o~ of 
the Wo~kmen'a Compen.atlon Commission Act. provided aueh 
rule or regulati on 1s not in viola tion ot aome atatute 
or a con-ati tut1onal provision. IJ.'hia rule ia announced 
1n Volume 71 Corpua ~uri•• page 922, Section &a9, whiCh 
provides 1n part a a f ollows s 

•The boa rd ia authorized to make aueh 
order a aa i n 1 ta Judglaent ma7 meet the 
ends of jus tice. and to promulgate 
reaaonable rules or procedure rela
tive to the exe~ciae of ita powera 
and authority for the protection of 
those who are injured, and alao to 
protect the rights of the emp~oyer 
and of t he insuranoe oarr1er. and to 
safeguard t h e atate 1naurance tund. 
The rulea, however • .ust ~ reaaon
able• and muat not be 1noona1atent 
with t he workmen•• compensation aot 
or with other laws ot the ata~e. • 
• ~ * * * * * * Rules made by the 
boar d 1n compliance with the act, 
and not in con1"11ct w1 th organic 
lawa. when proper and reasonable, 
have the f orce and eff ect of law. 
* * * ~******* ~ ***** ft 

Since the purpose of your propoae4 rule ia to 
dete rmine whether or not an emplo7er baa Yiolated the pro
•iaiona ot said Section SM2, t hereb7 subjecting such em
ployer to prosecution, we think the tirat obstacle to auGb 
a rule would bet Doea it requir e the emplo,-er to .furniah 
e"viden oe which might 1ncr1Jil1nate him! U 1 t does , then 
auoh a rule would be in Y1olat1on of Section 23 ot Article 
II of the Con.titut1on or Jl1 saour1• Which 1a aa t'ollowaa 

•That no person Shall be aompelled 
to teat1t7 agains t ~e1t 1n a 
cr1m1n•l cause. nor ahall aD7 per
aon. arter b•ing once acqu1 tte4 bJ 
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a jury, be again• for t he same off ena•• 
put in jeopardy of life or l 1bertyJ 
but if the jury to which the question 
of his guilt or innocence ia submitted 
fail to render a verdict• tha court 
befor e which the trial 1a had -Y • in 
ita disoretj.on, discharge the jury and 
commit or bail the priaoner tor trial 
at the next term of court. or. it the 
atate o.t buaineas will permit• at the 
aame termJ and 1.t Ju4gment be arreate4 
after a verdict of guilty on a de.teot1ve 
indictment. or it judgment on a verdict 
ot guilty be reversed tor error in l aw, 
nothing herein contained &ball prevent a 
new trial of the prisoner on a pr oper 
indictment. or according to correct 
pr1no1plea o.t law.• 

In the oaae of Stat e ex rel. Attorney General v. 
The SimBlona Hardware Co. • 109 Ko . 118• the oolUitruction 
o.t a stat ute which required a corporation to turniah eer
ta~ intormat1on waa UDder consideration. Tbia atatute 
required the corporation t o make a report 1n Whi ch the 
corporation waa requir ed to d1..-ulge intol'!Alation whl.ch 
might subject it to a prosecution. Tb1a atatut e waa 
declared unconstitutional beoauae it violated the pro
vi~na or said Section ~ of Arti cle II ot the Consti
tution of 111saour1 in that it requi red a peraon to f'ur
niah evi dence against htmaelf which might be uaed in a 
criminal oaae aga~nat auGR partyr At 1. c. 12j ot aaid 
Hardware oase the court. in speaking of this rule• aaidr 

"The aef endant here does not att .. pt 
to assert aQ7 exemption from regu
lation or mod1t1oat1on of ita abarter 
powera within t he proper limite of 
conat1tut1onal authority. ao that 
queation need not be diacuaaedJ but 
it 1na1ata that to demand o'.t' one o.t 
ita ofticera an anawer under oath to 
an o.t.f1o1al. 1nqui17 • toucb.ing a mat
ter which 118'7 t'orm the subject of a 
criminal accuaation agaj.nat h'--. 1a an 
int'ringement of his rights and of ita 
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own._ aa secur ed by the federal c-on
sti tution aa we l l aa b7 that o~ our 
own stat e. 

8 1D looking into the merits ot t~a 
contention we &hall .. rely oonaider 
it with reference to the conatitution 
o£ U1saour1• as in the view we take 
or t he .ubjeot it wil~ not be neces• 
sary to go fUrther. 

•It is aoarcely essential at thia 
day to premiae tbat our written con
atitution. aa the moat direct ex• 
pression ot the will ot the people • 
.tul"D1shea the paramount rulea tor 
their govermHnt. Arq enactment b,
the1r accredited representatiYea 
whi ch oomea in coDrlict with it, 
Jlllat be regarded aa in excess ot the 
authorit7 ot the latter• aDd hence 
ot no e~tect. When auon a olaah is 
plainl.7 apparent. it ia the provinoe 
ot the oourta. when properly 1nvoke4. 
to so declare. In so doi ng they 
merel7 exeaute a power intrusted to 
them by the people. and wbioh Jmat, 
obviously, be lodged somewhere. to 
give the organic law a practical 
Yitll.1t7• 

•strictly apeaking. the court~ do 
not as same, and h :.ve no authority, 
to aull1fy an act of the l egial ative 
department. Tbey are s~plJ eapower-
e4 to 4eoide• upon pr.oper o•oaaion._ 
whether or not there ia an 1tloonaiatenq 
~tween auon an act and the terma ot the 
constitution.• 

Again 1n the same case the oourt turther said at 
1. c. 1251 

•The Mis&auri constitution asaerta 
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'that DO peraon &ball be compelled 
to teat1~ against himself' in a crimi
nal cause.' Thia command 1a tound 1n 
the same. or cloaely aimUar. lanauage 
1n the f'\1N!amental law o~ .,-.t. it' not 
or &lla of' the United Statea. To tull7 
gJ"aap ita meaning we .mat note ita 
pl&ce in the hiatory ot tlie law aa one 
of the moat 1Jiportant ot the rulea of' 
prooedure thn t expreaa the :tundawental 
d1tterence between the oria1nal practice 
pr eYa111ng 1n continental Europe and 
that ot oountrlea wh1 oh trace their 
la••• aa we do• to the English aouree. 
In the t'ormer • the accuaed ia requil"ed 
to aubadt to a rigid of't'1c1al examination 
touching the oharge againat him. In the 
latter auch an ex..S.nat1on l.s poait1vel7 
t'orbidden. The r e ason of' th1a dif'.ference 

• 1a t'cnmd 1D that 111. er re&ard tor the 
peraonal right a ot the 1nd1 Yidual cl tiaen, 
which obtains 1n oountr1ea t'ollow1ng the 
Engliah common law, and t.o wh1oh, in 
part at leaat,. ia traceable the growth 
of that tndependent apirit whiCh baa 
aecured to the people ot' thoae ooun~•• 
ao large a Share o.f liberty, and placed 
th.m in the vanguard ot' the world'• 
progreaa. 

•The constitutional proviaion betor e 
ua is, no doubt, quite inconvenient in 
aome i nstances, aa a barrier to 1nYeat1-
gation o.f criminal oonduct. but ita 
larger value 1n expreaa1ng and entorc1ng 
a principle ot 1ndiddual right is thought 
to 110re than counterbal.ance suab 1ncon
v.n1ence. 

•But what ia its acopef In answering 
this question. we must k eep 1n view the 
r eaaon and spirit ~1Gb torm ita back
ground. Does t he term • cr1m1nal C4iUse t 
reter merel7 to litigated proceedings 
in a court ot' juat1oef It it do••• 
then the provision Ln queat1on does 
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not reaCh tar enough to shield the de
fendant in its preaent poa1t1on. Fortu
natel,-• at · this point o~ our inquiey 
we ar e ~entl7 aided b7 reeent 4ecia1ona 
elaewhere. 

"In Counael.man v. Hitchcock (1892) • 142 
u. s. 54'7,. the aupreme court or the 
United Statea construed the language 
ot the rederal constitution (declL .. r 1ng 
tha~ no peraon '•hall be compelled in 
anr ortminal oauae ~o be a witneaa againat 
himael.t') aa protecting one, subpoenaed bet ore 
the grand JurJ. trom ~ng 41aolosurea 
which 111ght aubject h1a to aubaequ&nt proae
out1on tor ~olat1~n or th~ interatate oom
a eroe act. In the cour .. ot the opinion 1n 
that caae. rev1fting a sreet DUabe r or atate 
4eo1alona on the aame po1Dt ( \7h1 ell we need · 
not. ~eretore. otherw1ae ci~e ) the oourt 
bJ' Mr. Juatioe Blatchtord s aya1 •But. a a 
the man1teat purpose or the .con.t1tut1onal 
prov1e1ona, both ot the atatee and or the 
Uhited Statea. 1a to pr0h1blt the oo~ 
pelllng o~ teati.mon7 ot a aelt-or1m1nat1Dg 
kind trom a part7 or a wi"tn•••• the liberal 
conatruction which muat be placed upou oon
at1tut1onal prov1a1ons tor the pro·t•et1on 
ot peraonal rights would aeem to require 
that the conat1tut1onal gaarant1ea. how-
e-.er d1tterentl7 worded• ahould haw aa 
tar ali poaa1 ble the aame 1nterpretat1cm. 
• • • It 1a a reaaonable conatruct1on. we 
think ot the conat1 tutional ~ortlbn, 
that the w1tneaa 1a prote cted •h'om being 
compelled to diacloae the oirCUIUtanoea 
ot hia otfenae, the aouroea trom whiCh• 
or the mea:ru~ b)" v:hi ~. ertdence ot 1 ta 
o018d.s a1on• or ot hia oonnec,ion w1tfh it• 
•:r be obtained• or aac!e e!'f ectual tor 
his conviction• Without ua1ng hia anawera 
•• direot admiaaiona aga~at hta.• Emery'• 
Caae, 107 Haas. 1?2• 182.' 

•'fhia led• o~ oourae, to the oonclua1on 
that the Witneaa 1n queation could not 
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be required to make the dieolosurea 
aou9lt. 

•1n Boyd •· United Statea (1886)• 116 
u. s. 616• the same r esul t waa reached 
by that cour t in an elaborate opini on 
b7 Jfr" J'uati oe Bradle7, 1n whi ch it 
wae held that the act o~ congress ot 
June 22• 187•• waa unoonat1tut1onal 
in that it requir ed • clatmant ot 
property~ aeised tor Tiolat ion ot the 
reYenue law•• to pr oduce hla priYate 
booka and 1nYo1cea 1D court, or, in 
event ot ~allure to do ao. the alle
gations against him., reapeoting the 
property seised, ahould be •taken aa 
oon1'ease4. 1 '!'hat 4eoia1on embodies 
the reaul ta ot Jalch r eaearch, and 
atrongly aupporta the applioa~it7 
ot t he oonatitutional protection to 
auoh a oaae as t hat at bar. 

• one o~ the moat ph1loaoph1 cal t ext
wri tera on the law ot evidence aum
marizea the ooncluaiona ot man7 
deoiaiona on the aubjeot thuaa 1It 
baa been said t hat a witness cannot 
be compelled to give a link to a 
ohain ot eY14enoe bJ wh1 ah h is oon
rtction ot a criminal ottenae oan be 
insured, and t hia poaition ia abundant-
17 auatained b7 authority.• 1 Wharton 
on Evi dence (~ Ed.) aec. sse~ and oaaea 
cited.• 

Again at 1. o. 129 the court aa1da 

"In the formation of political organiama, 
called atat ea, UDder writt en oonatitu
tiona like our a, the people aometlJaea 
aee tit t o expreasl 7 reaerYe to th~ 
aelYea the continued en.j OJ'l'HDt ot cer
tain righta, which they deem too aaored 
to be surr endered to the control or 
r egulation ot their goYerning repre
aentati•••· 
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•By those who are tami~1ar with the 
historic atrugglea througb ~Cb the 
present peaoetul aclmowledglaent ot 
the c1~11 liberties of t he people 
haa been reached• thoae r eserved 
rights are jus tly regarded aa objecta 
o£ the JDOat ~ender and earneat oare. 
and are accorded a reaaonable oon
atruction ln har..onr with the prina1-
plea ot treedoa• which they aeem 
d .. 1gne4 to embod7. The7 torm an 
important part o~ the personal 11bert7 
Which all our American syat.-s or 
government are intended to ae"'lure. • 

We have quoted the ShtmOna Hardware caae. aupra, 
quite at length beoauae the reuon tor this provta1on ot 
the conati tution 1a ao well discuaaed by the court in 
that case. 

It the COmpensation Commiaa1onera were permitted 
to mak.e and entoroe a rule Wh1oh would authorise them to 
go into the reoorcla ot an ea.plo,-er to det•rmine Whether 
or not the law had been Tiolatet~. we alao think auch a 
rule would be 1n ~1olat1on ot the search and ae1sure pro
rta1ona ot t ho Constitution ot 111asour1 whiob are aa tol
lowat (Section 11• Article II) 

•That the people ahall be secure in 
their peraona, paper•• homes and 
e r teota. tram unreaaonable aearObea 
and ae1surUJ and no warrant to aearoh 
any plaoe, or s e-iae an7 peraon or 
t~ ahall issue without describing · 
the p1aoe to be aearcbed, or the per
eon or thLng to be aeised, aa nearl7 
aa -y bet nor without probable eauae. 
·~ported b7 oath or &rf'1rmat1on 
reduced to writing.• 

We think that the f'orege-1ng constitutional pro
Y1eiona would app1J' .80 that the Workaen '• Collpenaaticm 
COBA!se1on would be proh1b1 ted trom obtai.ning e videnoe 
troa an empl.o,-er. e ither b7 the prorta1ana ot a ru~e and 
regulation · o~ the eo.nsssion, or b7 aD7 etatute which 
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purported to autho.rlse the aearoh or 1n8peot1on o£ recorda 
~r an •ployer. 

CONCLUSIOB. 

Fr-om the foregoi ng !.t 1a the op1D1on ot thia de
partmeQt that the Worma-n•• Ornapenaatlon G:oDll saion would 
ne1 ther under the J>-rGrta1ona oE the law nor under a rule 
it might -.ke~ be author1se4 to send an 1nveat1gator into 
an 1Dduau1al plant to determlne wh&ther or not the Work• 
aen•a Compenaat!.on laW 1a braing rtolated or whether a rule 
ot the C~s at on 1• being Yiolatod. 

Reapeottull7 au~tted 

TYH U: \7. BURTON 
uei atant Attorney hn.eral 

APPROVEDJ 

w. '· BtiRim (Acting) Attorney G~eral 

TWB: D.l 


