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TAXATION: 

\..."' 't 
Personal property obtained by federal· ~g~r:cy thrr lg£__ 
foreclosure not exempt from general prop rty t ax, 

August 26, 1940 

Honorable Lartin L_. Uea1' 
Assesaor of St. Louia County 
Clayton, Uisaouri 

Dear Sira 

we are ln ~eceipt of your reques t for an opi nioh 
~der 4ate or August 20, 1940, aa tollowa r 

t "I would l ike t o have an op~on 
;from your ottice na Q) whether or 
not personal pr operty of the Federal 

.,Housing Administ rati on is taxable. 

The Feder al Housing A~inistration 
had t o t ake over tho U&nhaosett village 
and Lucas•Hunt Village together with 
personal property, such as busses, au
tomobiles, furniture, etc., located on 
t hese properties. 

Mr. h i nard T. ~cCartb:1, Zone hanager 
o£ t he Federal Housing Adoiniatration 
agrees that the real estate ia taxable 
but thinlas the personal propert7 ia not. 

I am enclosing herewith copy ot tbe 
letter o£ ur. t.cCarthy on this ques
tion, 00p7 ot opinion tram Mr. J ohn H. 
Hendren of the legal departoent ot the 
State Auditor's O£tice, with reference 
t o sales tax, and a~ao a copy of the 
National Housing Act •~ acended.• 

The only exemptions t"ound i n our laws which mi~t 
bear on the situation presented are Section 1 of Art cle 
XIV, o~ the Yi saouri Co~titution, which r elates aol ly 
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to real est&te owned by the United s t'atea, and Seotipn 
. 9743 of tbe Revised Statutes of :Uiaaohri tor 1929, *e 
pertinent part of which ia aa followas · 

•The f ollowing aubjecta are exempt 
!ran taxations Firat, a1l peraorut 
belonging to the army ot the United 
StateaJ second, lands and lota, pub
lic buildings and structure• with 
their furnfture and equip:1en ta, be
longing to the Unit~d StateaJ * * • • 

'l'b1a a tatute cannot be applied in the present 
aituation. because the buildtnga in anhaaaett V1lll 
are not public buil.dinga. having been acquired thro 
torecl0aure and conaiattng entirely of private apar ent 
houses. 

e next resort to the national Housing Act, whiph 
created the Federal Housing Adm~iatration, tor any 
expres,ion by Congreaa on the qaeation at hand. The 
following are all the provisions of the Act which we~are 
able t o find with rega.rd to taxation by the vari ous ·tatea 
of the property ot the Federal Housing Admin1atratio 

Under Section 207 of the National Houa1ng Act, ~n 
paragraph i, we finds 

• * * * SUch debentures as are 1aaued 
1n exchange for mortgages insured a1'ter 
the da t e of enactment of the National 
Housing Act Amendments of 1938 ahall 
be exeopt, both aa to principal and 
interest, fran all taxation (except 
surtaxes, estate, inbsritance, and 
gift taxea) now or hereaf ter imposed 
by the United Statea, by any Terri
tory, dependency, or poaaesaion there-
of, or by any State, county, aun1c1pal1ty, 
or local tax1ng authority. ~ * * 
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* * * The Administrator at any aa1e 
under foreclosure may, in b1a discre
tion, for the protection of the lioua
ing Fund, bid any SUJ!l up to but not 
in excess of the total unpaid indebted• 
nesa secured by the nor age, plua 
ta.xea, insurance, foreclosure coata, 
fees, and other expenses, and may be
came the purchaser of the property at 
such sale. * * * ~ 

Section 208 of the oace title is aa followsa 

•uothing in this t i tle shall be construed 
to exempt any real property acquired and 
hel d by the Adz:linistrato? under this t1 tle 
:trom taxation by any State or political 
subdi v1:s1on thereof, to the same extent, 
according to ita value~ aa other real 
property ia taxed_• 

Section 307 of Title III of the Act is as ~ollo•s1 

"All notes, bonca, debentures, or other 
obligations 1aaued b7 any national ~ort
gage a aociation shall be ex~pt, both 
as to principal and in terea t ~r~ al.l 
taxation (except surtaxes eatnte1 in
heritance, and gift taxes~ now or here- · 
after imposed by the United States, b7 
any Territory, dependency, or poaaeaaion 
thereof, or by any State, county, ~
oipality, or local taxing authority .• 
Every national mortgage aaaociat1~ in
cluding ita franchise, capital, reserves, 
surplus, ~ortgage loans, income, and stock, 
shall be ex~pt fro.m taxation now or here
after ~poaed by the United Statea. by 
any Terr itory. dependeno~, or poaaeaaion 
thereof . or by any State, county, ~unioi
pallty. or local taxing authority. Noth
ing herein eball be construed to e~41npt 
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the real property of auch association 
trao t axation by any State, county, 
municipality, or local taxing authori
ty t o the same extent according to ita 

.va~ue as oth r real property is t axed. • 

.The etteot ot these provisions is to exeopt all 
notes, bonds or other obligations i Gsu ed by the Fede~al 
Houa1ng Adcin1stration trao taxation. While no cent on 
is made of perao~ property owned by the A&:linistra ion, 
the re•l estate is specifically subject to real eata e 
taxes taposed by any state or political subdivision. 
I t should bo noted also t hat even t he obli~ations or the 
Adminiqtration are aubject to surtaxes, estate taxes, 
inheritance taxes and gift taxes. 

V1 e have n ade a l ensthy aearch o:t the authori t:J• 
both ~tate and federal, and have found a groging t en enoy 
on the part o~ tho federal courts to roatrict the unity 
ot federal agenci es and i nstruoental1t1es tr~ sta~• l 
taxation. A precedent or many years tanding was ov~rruled 
by the United States Supreme Court i n Graves v. The ~eople 
of the St te of aew York. 306 u. s. 466, 83 L, E. 9~ I n 
the op~hton ~ that case, renderod by Ju tice Stone, we 
tind the f ollowing, which bears on the question at d 
{8 3 L. B. 932, 933)t 

•congresa baa declared 1n Section 4 
of the Act that the home Owners' Loan 
Corporation is an i nstrumentality of 
the Un1 ted States and that its bonds 
are exempt, aa to principal and in• 
t ereat, from f~eral and atat~ taxa
tion, e~ept surtaxes, estate, inheri 
tance and gi~t taxes. The corporation 
1tselt, ' including its franchise , its 
eap1tal, reserves and surplua, and its 
loans and income,• is l i kewise e.x8Clp ted 
tram taxationJ its real p roperty is 
subject to tax to the same extent aa 
other real property. But Congroaa 
bas given no intication of any purpose 
either to grant or withhold tcmunity 
troL . .., tate tax ation of the salary of 
the corporntion•a ~ployeea, and the 
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Congressional intention is not to be 
gathered fran t he sta tute by inplica
tion. Cf . BaltLmore Nat. Bank v. 
~tate Tax Commi.asion, 297 u. s. 209, 
80 L. ed. 586, ·56 s. Ct . 417, supra. 

It 1a true that tbe silence of Con
~resa6 when it bas authority to speak, 
may scmetimea give rise to an implica
tion as to the Congressional purpose. 
The nature and extent of tb.at implica
tion depend upon tho nature of tbe Con
gres eione.J. power and the effect ot ita 
exe?oise. But there is little scope 
for the application or that doctrine 
to the tax ~ty or governmental in• 
st~entalitiea. The oonat1tutional Lm
nun1 ty of either govel-m..ont .fl"'OJ':l taxation 
by the oth6r. where Congre&a is silent, 
has 1 ts source in an implied restriction 
upon the powers of tho ta.xlng goverr.cm.ont. 
So iar as the mplication .rests upon the 
purpose to avoid interference witn the 
functions or the taxed government or 
the ~position upon lt ot the econaoic 
burden of the tax, it la plain that 
there ia no baai · tor ~plying a purpose 
of Con~esa to exeopt ~he f ederal govenl
ment or its agonc1ea from ta.x burdens 
which are unsubstantial or which oourta 
are unable t o diaoern. Silence of Con
gr ess tmpliea icmunity no more than 
~oes the silence of: the Oonsti tution. 
It f ollows thnt hen exet:lptlon from 
atate taxation is clained on the ~ound 
that the f ederal government is burdened 
by the tax, and Congress baa diacloaed 
no intention with respect to t he cla~ed 
ir.l::luni ty, it ia in order to consider 
the nature and erfeot 6~ the alleged bur
den, and 1r it appears that t~re is no 
ground for implying a conati tutional 1m
mun1 ty, there is equally a want .of any 
ground. f or assuming any purpose on the 
part of Congress to crea te an tcmunity. • 

• 
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Flollowing t he ho}.ding i n this case, it is our 
concl usion that since a tax on per sonal property ia 
neither permitted nor prohibited, no presumption aa 
to the i ntent of Congress can ari s e either ~ay. 

A s1milar question arose in our own s t ate, and 
._,.. was decided i n State ex r el. umann v . Bowl es, 115 

s. w. (2d) 805. In the opinion by Judge Gant t, many 
authorities were reviewed, and we quote at lenc th f~om 
the op~nion (1 . c . 806, 807)c 1 

" * * ~ It is admitted that the de 
cisions on the immuni t y ot federal and 
sta te govel"I'ln.ontal in.-trumentalitiea 
fron t axat ion are i n contusion. 

liow;ver: the states may impose taxes 
on f ederal corpo ... ·a tiona created t o 
carry out eaaential g overnmental tunc
tiona. Union P. Rail r oad v. Penis ton, 
l u Wall. 5, 21 L. Ed. 787J Sloan Ship• 
yards· Corp. v. U. s . Shippillb ard 
Emergency Fl eet Corp. , 258 u. s. 549, 
42 s. Ct . 386, 66 L. Ed. 762j U. s. 
v. Strang, 254 u. s . •91, 41 s. Ct. 165, 
65 L. Ed. 368 . 

They also n a y ~pose taxes on corpora
tiona utilized by t~ federal government 
to carry out essential governmen tal tunc
tiona. Tbama on v. Union Pacific R. Co., 
9 Wall . 579, 19 L. Ed. 792 ; lticore 
Shipping & Dry Dock Co. v. Baltimore, 
195 u. s. 375, 385. 25 s. ct. so, 49 
L. FA . 242; Trlni tyfarm Construction 
Co. v. Grosjean, 291 u. s. 466, 54 s. 
c t . 469, 78 L. Ed. 918. 

They alao nay ~pose taxes on agenc1ea 
licensed, chartered, and superv1aed by 
the United States for t he public bene~i t. 
Federal Campr~aa & 1arehouae Co. v. Uo
Lean. 291 u. s. 17, 54 s. ct. 267, 78 
L. Ed. 622J oroad River Power Co. v. 
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1..1.uery, 288 u. s . 178 , b3 s. Ct . 326, 
77 L. Ed . 685; Susquehanna _fower Co . 
v. St ate ~ax C~ission, 283 U. s . 
291 , 51 s . Ct . 434, 7 5 L. Ed . 1042. 

In t~s connection it should be sta ted 
tha t the ~unity of state instrumen
talitie s froo f ederal taxation, and 
the i~unity of f ederal i nstrumen tal i 
ties from s tate t~tion is equal and 
r eciprocal . ~. illcuts v. i3unn, 282 u. 
s . 216, 51 s. Ct . 125, 75 L. Bd . 304, 
71 A. L. R. 1260; Pollock v. Farmers 
Loan & Trust Co., 157 u. s. 429, 15 
s . Ct . 673, 39 L. Ed . 7b9 J Ambrosini v. 
U. s ., 1B7 U. s . 1, 7, 23 S. Ct . 1, 47 
L. Ed. 49 ; I ndian Lotooycle v. u. s ., 
2~3 u. s. 570, 577, 51 S. Ct . 601, 603, 
7 5 L. Ed . 1277; Jurne t v. Coronado Oil 
& Gas Co. , 2o5 u. ~ . 393, 52 s . Ct. 443, 
76 L. Ld. 815; u. s. v. ca~if ornia, 297 
U. s . 175, 18 4, 5G S. Ct . 421, 424, 8 0 
L. Ed. 56'7. 

I t the 1rnmunity of a t ate and federal 
instrumentalities is equal, it would 
aeec to :follow, under the ruling in the 
South Caroli na Case , supra, t hat a feder 
al agency engaged 'in a business which 
is of a privat e nature• would not be 
imoune frao sta te taxation. 

The rule with r efer ence to immunity of 
federal inst~entalitiea from state 
taxation and ~unity ot sta te instru-

'oentalities fron f ederal taxation also 
is ~ tated as follows: 

' The vory nature of ou.r constituti onal 
system ~I dual sovereign uovernoents is 
such a s Lmpliedly to prot~bit the federal 
governoen t from taxing the lnstrumontali 
ties of a st~te gover nnent, and in a s tcl - I 
lar manner to limit t he po1er of the ~ tates 
to t ax the instrtml.n taliti es of the f ederal 
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government. * * * 
• Jus t what instrurten talities of either 
a state or t he federal GOVe~ent are 
exempt .fr om taxation by the other cannot 
be sta t ed in teres of uni versal appl i ca• 
tion. But this court has re~eatedly held 
that thOai Wnci'iithr--o:~ wliio~ eitlie'r' 
governoent ~ediately ~dlre~exer-
c l ses Its sovereigr to ere are ~e-?ram 
t he taii'iig power 2._ lie o tbir.'" -w ., ·;t -

' When , however, the question ia approached 
tram t he othor end of the scale , it ia ap
parent t hat not every person who usea hla 
property or derives a pr ofit, in hia ' deal-
1ngs with the government, nay clothe hLm
self vith ~unity tram taxation on the 
t heory that either he or his property i s 
an i nstruQen tality of 0ovornment within 
the !:leaning of t he rule. * * it 

'As cases arise, l ying between the t wo 
extren ee, it becomes necesaary t o draw 
the line which separates t hoseact 1v1tiea 
having sane rel ation to govern:r::ten t , which 
ar e nevertheless subject to taxation, f r ao 
t hose which are immune. Experience ha
shown t hat t here ia no forr.rula by which 
t hat line m~y be plotted with precision I 
in advance. But recourse may be had t o the 
r eason upon which the rule res t a, and which 
must be the GUiding princi pl e to control :~ 
operation. I ts origin uas due t o the es aen ial 
requ1reoent of our constitut ional aya t t 
the federal governcent mua t exercise i t s 
authority within the terr itorial limits of 
the state ; and it rests on the conviction 
that each government in orde r that 1 t ma y 
a~inister its af fairs within its own 
sphere, nust be left free from undue int er
t erence by the othJr.• ~etcalf & Eddy v. I 
L1tchell , 269 u. s. 514, loc. cit. 521, 525, 
46 S. Ct . 172, 174, 70 L. Ed. 384. 

I 
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;naer t __ .Ls r-.... le ea~a ~E..se oust b e d e 
teni~od fran i cs ~articulur iacts . ln 
tho .l.l tSt&.nt caso lt i s adr.i t t ed t;hu t tLe 
four units vf t. \.? I a rr.t .Jred.l t .~~d! i nistru
tion ure tederal lns tru:r.entalities creat 
eO: for a .-~1J.· • .;lic LJUJ."pose . • vet .. so, tile .-~...tsi 
ness of Skid ~1it8 1~ of ~ ~..1.vate na tur e . 
Purti.~en ore , tho L.ct.vi tics of t!..e ~ arr. 
.... radi t .~~dt .in.istrutlon o.rc ao t t r adi tior!
a i federa l o . rnnen t a c tiv.Lties . . n deed, 
t ne Supr~I e -~ourt of th~ t nitcd St utes , on 
a c on s .iderutlon 01 t he ft.doral leLi ::,lation 
..1.n ~uestim~, e "' ted as 1'ollows: 

' It ~ a to be oo~1e ln ~lnd ~~t 1ode:al 
l and owtirs , al t.~. ... ou'"'.c ~or ... ceuodly f ederal 
.in~trur..c. tali t i es, p ossess a lso scne of 
~he Cllaracteristics of private DuSinOl:$8 
corporation. Goe 1 ederal l..and JJa .lk v . 
Gaines , ~~pra, 290 u. s. 247 , 2b4, ~4 s . 
0 t . l t>o , 7t; L . .Ld. 29B. .1.u& s ... ~ tute does 
not c ontt;,l..;..~l b.te tUb.t t:Uel.r ::,tock is to Je 
w.u.ol l y , or evez. c.~. _ef.l y , t...ovc. ...:·r.nent o\n.ed. 
I ts ac~uisition oy privat e inve s tors is 
p e :t'J'!li tted , \;(- .,, * and its aubscr lpt:ion oy 
t he borro\1lng natlona.l fan . loan associa
tions is cor.1pulsory . -w ..... w The op erations 
·of the f ador a l land banks a .1."e , i n part a t 
l east, for profit • .,.. w w ..:n t .ue ~onuuc t of 
t helr ..n..sins so t.11oy r.1ay enter lnto contr acts , 
~ ~ w Jorrou fuoney, r eceive 1nterest and 
f e es , * '\•· ir pay t he o.xpen~es a nu COf.'JL.ission~ 
of a, euts , '* ow .,,. ana. ,,a.y <il vidends on their 
s tock. w .... -.r ' l ..1.l e t;l...ey aro required to de
posit i n trust fai>r r.ortbt. eo as s ecur1 t y 
for fo.rz:. loan ocnds , * -..· -. ~ they l!lay acctt:.1re 
an, .. dlopose o.i ...,:r•operty in their own riL.l.t , 
.Lnclt..d1nG land. .,, ·"· ·,(' '.Phey t hus ha.v(.) LlWlY 

of ti1e .;hu.i.'ucterlstics of privat e busl.nosa 
corporations, d i s tin6u.l.s~1..1.n~_; t h m:- frou tLe 
L O o C. :r'lll':lOnt i t~:oelf ..._ r ..UdCipal &Ubdi 
vit3lon:::. , aw ... fr01 c c."'po_ t...t..l.(.;ns w:10lly t,;ove r n -
r .. en t ouned a .. 1t.. ~"'·e ... ted to <..f f uc t ru~ exolusi ve
l y LOver nuento.l purpose . • lederal Lund ~ai~c 
v. Priddy, 29o u . ~ . 229 , l oo . cit. ~~~, ~3~, 
55 S. Gt . 705, 70o , 79 L. d . 1 40b . " 
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In ~rief~ our court seems to apply the test as o 
whether or not t he agency cla~ing exe.nption directl 
exercises the sovereign power s of the government . I the 
instant ease, as i n the case abo~ e, an admitted fede al 
instrumentality is concerned. The Federal Hous ing 
A~inistration, as well as t he Farm Credit A~inistration, 
was created for a public purpose . . I n both instances 
the business of the administrations is of a private 
nature. The Federal Housi ng Admi nistr ation, through 
loans to private persona~ assists in the erection of 
dwellings or, in same instances, insures mortgages 
already existing on privately owned real estate . E1 her 
of t hese func tions ia that ordinari ly carried on by 
privato i ndiv iduals or insti tutions, and cannot be a id 
in any s ense t o be an exercise of the sovereign powe~ of 
the federal gover.runent. 

Secause of default in a private loan in the instant 
cas e. they have taken over as mortgagee a large area of 
private apartment dwellings . I ncident to the reposa~ssion, 
they ~ve tak~n over, according to the facts gi ven i~ your 
opinion request, a considerable amount of per sonal pjoperty, 
such as furniture wt th whi~h t hese ~partment dwelli~were 
equipped and b~saea which had been used to convey the 
residents· of thia area to downt own St. Louia . The operation 
of t h ese busses and the poaaession of this furniture cannot 
~e said to be an exercise of any of the sovereign po•ers 
ot governmen t in a democracy. In fact, we fail to f~nd any 
authority in the national Housing Act for the grant1fn of 
a mortgage on either of the above clmBesof personal 
proper~ or the control of saoe if ownership is obta ned 
by the Federal Housing Administration. 

Under the teat l aid down, t herefore, in State ex rel. 
v. Bowles, supra, the personal property described in your 
request ~or an opinion is not exempt frac taxation. 

I t ia our conclusion, t herefore , in the light o th~ 
f oregoi ng authoriti es, and i n the abae.w.ce of any sta te 
granting exemp tion, that the personal property of th 
Federal Housing Admi nistration located i n the V~llag a 
of LucallS .. Hunt and t.anhaaaett, and not used in the e;x, rciae 
of any of the bover nm.ental funotiona of said adminis ration, 
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is subject t o the general state property tax and the 
enernl roperty tax levied by any political subdlv1f1on 

within uhose jurisdiction it is situated. 

4espectfully su~nit ted, 

RO ... L.HT • :ID.'lJE.n 
Assistant Attorney General 

Attorney Gene~al 

RLh : vC 


