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INTOXICA~ING LI~UOR : 

Brewers and wholesalers giving· mon~y and 
property to retail dealers for bottl' tops 
redeemed violate Section 3 and Secti~n 
1.3 1.39 -z-1.4 . 

December 2, 1940 

Honorable c. Roy Noel, Supervisor 
Department of Liquor Control 
Jefferson City, Missouri 

Dear Sir& 

This is in reply to your request f or our op~nion 
by your letter dated Bovember 28, 1940, ~ich is in 
the following ter~J 

"Certain brewera and wholeaalera of 
intoxicating liquor and non- intoxicating 
beer are emplo7ing a practice 1n 
St . Louis which appears to be a viola­
tion of the Liquor Control Act or the 
State of ~aaouri . 

Company A emplo7s the following described 
practice: Persona in poaaesaion of bottl~ 
caps or tope remoTed from bottles of 
Company A' a beer, which caps bear the n am• 
or trade- mark of CompanJ A, take am d top~ 
to a department ftore, which acta aa a cap 
redemption atati~n, and there 1n r eturn 
for each two bottle top a or cap a redeemed~ 
receive one t rading atamp. The stamps 
are pasted 1n a booklet made and distribu~ed 
for that purpose . hen the bor klet ia filled 
with 1 , 000 such atampa , the stamps are ex_, 
chanked for aerchandiae or cash. The 
mi~ number or atampa redee.able is 
1 , 000. That number or atampa representa 
a purchaaing power of 2 . 50, that is, at 
Tarioua mercantile establishments which 
cooperate in this program, 1,000 such atampa 
a r e exchanged f or ~2 . 50 worth of merchan~ae , 
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or for 2 .00 in ca:sh. Said Company A 
uaea the advertising s logan, "Ita the 
Tope" . 

Company B employe the foll owing des­
cribed practical Persona in pos session 
of bottle tope or capa removed from 
bottles or Company B'e beer, which caps 
bear the name or trade-mark of Company 
B, take aaid caps to varioua mercantile 
establishments, which act aa cap r edemptipn 
atationa and there in return tor each 
200 cape redeemed receive 25¢ in cash . 
The ~imum number or cape redeemable 
ia 200.· Said Company B uaea the adver­
tising slogan, •cape orr to Quality•. 

Each company advertises its practice, 
either by poaters displayed in establish­
menta licensed to sell by the drink in­
toxicating liquor or non- intoxicating 
beer , by small cards , by newapaper adver­
tising, or by all of t he se methods . The 
two companies here considered act through 
the trading etamp company, advertising 
f irma and various individual mercanti le 
eatabliahments . · 

Please give me your offici al opinion on 
the following question1 Where wholesale~ 
or brewers or i ntoxicating liquor or non­
intoxicating beer, directly or indirectly 
through their agents, give money or mer­
chandia~ to a retail dealer in the sale ot 
intoxicating liquor or non- intoxicating 
beer, in return t or bottle tope or caps 
redeemed in the manner above deacr1bed 
directly or indirectly by aaid retail dea~er 
--does that constitute a violation of the 
Liquor Control Act of the State of Mis souri?" 

•rntoxieating liquor• is defined in Section 17 of the 
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Liquor Control Act (Lawa of Missouri Hx . Seas. 1933-3t , 
~age 83, Jlo . St . Ann. page 4689, Section 4525g-19) aa 
alcohol for beverage purpoaea • • • ter.ented, malt , 

or other liquors ••• containing 1n exceaa or 3 . 2% 
of alcohol by weight. • 

"Bon-intoxicating beer• is defi ned in Section l 3t39·z-2 
of the s aid Act (Lawa or Kisaour1 193~-R , page 265, M • St. 
Ann. page 4166, Section 13139-z-2) as "beer ••• hav .ng 
an alcoholic content of more t han one- half o~ one per cent 
by volume and not exceeding 3 . 2% by weight." 

'l'he use of trading stampa 1n an ord1na17 mercantile 
buaineaa other than the liquor traffic ia not prohibi ed 
by any Missouri atatute and is not inherently i llegal 
In 24 American· Jurisprudence, page 47•, Section 101, +t 
ia aaid: 

8 Wb1le there is a diversity of opinion, 
t he weight or authority supports the 
view that trading stamp achemea are not 
gift enterprises, with in the purview 
of statutes or ordinances r elating to 
such enterpriaea, inasmuch ae the chance 
element doee not enter into such •chemea; 
and especially is thia view strengthened 
where the term ia uaed in connection 
with the word 'lottery' or 'lotteriea,' 
bo th of whi ch , as all the courts agree, 
are t erma involving the element of chance 
or hazard. " (See also annotations at 26 
A. L. R. 724, 707; 39 A. L. R. 1036; 124 
A. L . R . 345 . ) 

But Section 3 of the Liquor Control Act (Laws of Missouri 
1939 , page 820 , Ko . St. Ann . page 4689, Section 4525g~3) 
dealing with intoxicating liquor, provides: 

"Distillers, wholesalers , wine makers , 
brewers or t heir emplozeea, off icer• or 
agents, ihali not , under any circumatiiicea , 
directly or indirectly, have any f lnan-
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cial interest in \he retail business 
for sale of intoxicating liquors, and 
shall B2l1 directlY ~ indirectly !Q!a, 
give away ~ furnish equiPkint, monex , 
credit ~ property 2! any __ng, except 
ordinary co.aercial cred t f 9r liquoro 
.!.QlS g such r e tail dea er • Any dis­
tiller, wholeaaler, wine maker or brewer 
who shall violate the above provisions 
of thi s section, or permit hi s emplo,-ees , 
officers or agents to do so, shall be 
guilty of a misdemeanor, and upon con­
viction thereof shall be punished aa 
followe: Por the fir st offense, by a 
f ine of One Thousand Dollars ( 1000. 00); , 
t or a second off enae , by a tine of Five 
Thousand Dollars ( 5000. 00); and f or a 
third otf~nae , t he license of aaid person 
shall be revoked. All contracts entered 
into between distillers , brewer• and wine 
makers, or their officers or directors, 
in any way concerning any or their pro­
ducts, obliga ting such r etail dealers to 
buy or sell only the products of any such 
distillers , brewera or wine makers or 
obligating such retail dealers to buy or 
sell the major part of such products re­
quired by such retail vendors from any 
such distiller, brewer or wine maker, 
shall be void and unenforceable in any 
court .in this atate . • (Italics ours) 

And , Section l31~9z-14 of the said Act {Lawe or 
Missouri 1935, page 399 , Ko . St . Ann. page 4166, Se~tion 
131~9&-14), ~pplicable to non- intoxicating beer, prpvideas 

"Rei t her brewera ~ mepytacturera ~ 
non•1ntox1eat 1n& U£, ~ their em,ployoe a

1
, 

ott icera, asonta , lublidi ariea 0~ atf 111atea 
ahatl under any eircumatances directly 
or ' nAireetly, have any f inancial i nterest 
in the retail buaineaa tor the aalo of such 
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non-intoxicating beer, nor shall they , 
directlf .2!: indirectly, .!2.!!!• givi awaz 
.2!: rum sh eguiPkent, money, cred t .2!: 
propertf of ant Ind , exceJ)t ordinary 
ca.merc ar-credit for such beer sold 
to such retail dea!irs . ... 11 contracts 
iiiterea Into between auch brewers or 
manufacturers , or their officers, em­
ployees, directors, or agents, 1n any 
way concerning any of their products, 
obligating such re·tail dealers to buy 
or aell only the products of any such 
brewer or manufacturer or obl igating ' 
such retail dealers to buy or aell the 
major part of such products , required 
by auch retail vendors trom any such 
brewer or manufacturer, shall be void 
and unenforceable in any court 1n thie 
atate, and proof or the execution or 
such contract shall forfeit the license 
of both the vendor and the vendee.• 
(Italics oura) 

The question is not whether the use ot trading 
atampa ia 'illegal, but it is whether the act accompl i.hed 
with or without their use ia a violation of the abov~e 
quoted atat utea . Prom the facta stated 1n your aaid 
letter, it ia clear that the trading atamp company, t e 
Tarioua mercantile eatabliahmenta , and the advertiai 
tiraa are merely the instrumentalities ot the brewers 
or whol e•alera. The benefits accruing from redemptio~ 
ot bottle tope or caps are ult~ately paid and provid d 
chiefly, i f not entirely, by the brewers and wholeaal ra . 

The law does not prohibit the payaent and turn!~ 
ot such benefits . to the general public, aa contradiat ished 
trom retail dealera . However , in one pl an the ~ni num­
ber .of atampa redeemable is 1 , 000; in the o~er plan e 
m1n1JDWD nuaber ot capa redeemable is 200. In order t~ obtain 
1,000 atampa , t he individual cit1•en ~at buy and aav~ atampa 
from 2,000 bottles ot beer. In order to obtain 200 ~· 
one must bu7 and aave capa from 200 bottles of beer . ~ne 
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average citizen has no occaaion to deal with such qukntitiea 
ot beer. The plana do not r eadily lend themselves tp uae 
by the general public. Only retail (by the drink) dealer• 
or their agents or families, daily sell ing many bottles of 
beer and saving caps therefrom, have r eady access to a 
suff icient number of bottle topa or cape to enable them 
to use the plana described in your letter. The red~' ption 
of bott le tope or cape is merely a method by which m ney 
or property is placed in the hands of retail dealers in 
order to encourage them to buy and aell the products or 
certain brewers and wholeaalera . 

It cannot rightly be aai d that uaed bottle topa or 
caps have an7 value . The onl;y value which could poasibly 
~e attributed to them ia the L' tit1c1al one so attri~uted 
by the brewers and wholeaalera in their plan to give mone7 
and property to retail dealera . Therefore, the benefita 
accruing from their redemption are tor present purpoEa 
without consideration--they are given away . It ia e ementary 
that a gift ia the tranafer of' property from one to other 
without consideration or compenaation therefor ( Ball~nt1ne's 
Law Dictionary, page 551) . Certainly • .uch money or pro­
perty 1 s • furnished• • The act or the brewer a and wllole­
aalers 1n furn1ah1ng and giving away cash directly or in• 
directly through their agents , to retail dealers in return 
for bottle topa or for atamps previoual7 exchanged t~r 
bott le top1 ia a clear viola.tion of the prohibition con­
tained in both said Section ~ and aaid Section 13lS9±z- l4 
that they ahall not •give away or furniah ••• money ••• 
to such retail dealera". 

The giving away and furnishing to retail dealers by 
the brewer a and wholeaalera directly, and indirectly through 
their 1nstrwaentalit1ea, of' 1118rchand1ae 1n exchange for 
atampa previously exChanged tor bottle t opa ia a cle~ 
violation of the prohibition contained in both Section Z 
and section 13139- z-14 1 aupra , that they shall not ~five 
away or furnish equipment •• • or propertr of any xtrui 
••• to such retail dealera . " 

The uae of t r ading atampa and of other atorea ia at 
moet a mere indirection. It is sign1~1cant that bo~ 
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Section 3 and Section l3139·z-14 provide that the ~nga 
ther eby prohibi~ed shall not be done either "d1rectl 
or indirectly". 

The foregoing proposition• a r e so plain that no 
further citation of authority ia needed. However, 
analogy is found 1n a caae arising under the Fede ral ~lcohol 
Administration Act, Amer . Pistilli, Co·. vs._ \Jiacone 
Liquor Co. (1939) lOTTed 2nd 582, 23A. t:'R . 3 • 
There, the plaintiff • a distiller, sold liquor to de 
dant, a wholeealer , and the action waa for goode aol 
and deli•ered. On the defense that the transaction aa 
illegal. because plaintiff violated the law, t he Seve th 
Circuit Court ot Appea1a ruled that eveJa if the pl a1 titt 
had violated the law as to competition, the sale waa 
legal. Apposite to thia caae, the court aaid at l.c 
742, 74Z of l2Z A. L. R.: 

"A salesman for plai ntiff gave one 
aaleeman of defendant a traveli ng 
b $8 1 and t o another salesman of defen~ 
dant a shirt , a \>5 bill , and , on 
another occasion , a 5 or 10 bill. 
The reason for such gitta was to in­
duce de£endant 'a aaleamen to make a 
strong effort to aell goode whi ch 
plaintiff had delivered to defendant 
under the contract of aale. * * * * 
Seetion 205(c) , 27 u. s. c.A. makes it 
unlawf'ul for any person engaged in 
buaineaa as a distiller, brewer, etc., 
* * ~· * * * * * by offering or giving 
a bonus, pr emium, or compensation to 
any orficer, or employee , or repreaent­
ative of the trade bu7er, 

(a) to induce the trade buyer to 
purchase from the aeller to the ex­
elusion in whole or in part of tBe 
products or. Amother aeller in eOJIIDl&ree; 
~ ***~ : ***•• * ** * ~**** 
The offe~ing or giving or a bonua, 
premium or compensation ia broader t han 
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commercial bribery and need not be 
for the purpose of directly influ­
encing a buyer to purchase from the 
seller . It would include a caae in 
which a ael l er influences an officer 
or employee of a buyer to puah sales 
of the seller's goode to the •~elusion 
of goods or competitors and thereby 
indirectly induces the buyer to bUJ 
from the aeller. It is significant 
that the section makes it unlawful 
for a aeller ' directly or indirectly' 
by coamercial briberr or by of-fering 
or giving of any bonus , premium or 
compensation to induce any buye~ to 
buy to the exclusion of the goods ot 
competitors, etc . " 

Similarly, the case of Re Pennsylvania ~skey 
Distributtng Corporati on (1939) 256 A)p . Div . 781, ~1 
N. Y. S. 2nd, 718, l. c . 721, was decided under Seetio~ 
101, subdivision l(c) of the alcoholic beverage con~rol 
l aw, which made 1 t "unlawful ror a manut'acturer or • hole­
aaler • • • to • • • make any gift or render any ae~iee 
of any kind whatsoever, directly or indirectly, to ~Y 
person licenaed • • • which may tend to influence s~cn 
licensee to purchase the product of such manufacturejr 
or wboleaaler" . Regarding that atatute , the Appeal• 
Division of the Supreme Court of B. Y. said, at l . c~ 
721, of 11 H. Y. s . 2ndc 

I 
"The practice at which the a tatute 
appears to have been directed was the 
turniahing of tree liquor, in large 
or 8111all quanti ties, in order to 
influence the patronage of retailers . " 

The statutes of the United States , Dew York an~­
Kis~ ouri are alike i n their purpose or prohibiting g~fts 
by brewers or wholeaalers to retail dealers, designe~ to 
fluence patronage . The Missouri atatute goes turther by 

in-
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prohibiting the making of t hese gifts for any purpose1. 
Violation of Section 3 or or Section 1~139-z-14~ supra~ 
constitutea a legal ground for revocation of t he lieen.es 
or brewers and wholeaalera by t he Supervisor or Liquo~ 
Control. Secti on 26 or aaid Act (Laws or Miasouri 1937~ 
page 531 Secti on 26, Ko . St . Ann. page 4689, Sectio9 
4525g- 30} which applies to brewera and wholeaalera of 
intoxicating liquor~ provideas 

• henever it shall be shown~ or when­
ever the Supervisor or Liquor Control 
baa knowledge that a dealer licenaed 
hereunder~ has not a t all times kept 
an orderly place or house ~ or hae 
violated any of t he provisions o t 
t his act, said Supervisor of Liquor 
Control shall suspend or revoke t he 
license of aaid dealer, but t he dealer 
mus t have ten (10) days' n otice of 
t he application t o suspend or ravoke 
his l i cense prior to t he order ot 
revocation or suspension issuing , with 
full r i ght to have counsel, to pr oduce 
witnesses in hi a behalf 1ri such hear ing 
and to be advised in writing t he grounds 
upon which h is license is sought to be 
revoked or suspended. • 

Section 13139-z- 24 of aai d Act (Laws ot l.tiaoo uri 
1935, page 402~ Ko. St . Ann. page 4166~ Section l 3139..,z-24) 
whiCh appliea t o brewers and wholeaalera of non-intoxica­
t ing beer~ provi des 

"wnenever it ahall be shown, or When­
ever the Supervi sor of Liquor Con trol 
has knowledge t hat a dealer licensed 
hereunder~ bas not at all times kept 
an orderly place or house, or baa viola­
ted any of the proviaiona of t h1 a a ct, 
aaid Supervisor of Liquor Con trol shall 
revoke the license or aaid dealer, but 
the dealer mu s t have ten (10) daya' 
notice or the application t o r evoke hia 
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lieenae prior to the order ot revo• 
cation iasuing , with ~11 right to 
have counsel , to pro6.uce witnesses 
in his behalf in such hearing and 
to be adviaed in writing of the 
grounds upon which his license ia 
sought to be revoked. " 

With reference to a criminal prosecution , Sect~on 
26 , supra, lllO.kes a violation thereof a miademeanor. 
Section 13139- z-14 doea not itael f provide that a 
violation ot its terms is a miademeanor, but anothe~ 
section ot the non-intoxicating beer l aw, Section I 
13139-y (Laws ot Mlasouri 1939, page 827, Section 
13139-y, Mo. St. Ann. page 4166, Section 13139- y) 
1n part providea: 

•An7 violation ot any of the pro• 
visions or this article not otherwise 
defined, ahall be a misdemeanor , and 
any person guilty or violating an7 
ot aaid provisions , and tor which 
violation no other penalty is by this 
article ~poaed, shall , upon conviction 
t hereof be adjudged guilty of a mis­
demeanor and punished bJ a tine ot no t 
lesa than Fifty ( w50. 00 ) Dollars ; nor 
mor e than One Thouaand { 1,000 . 00) 
Dollara, or by imprisonment in the county 
Jail f or a term not exceeding one year ; 
or by both such fine and Jail sentence . 
It the person ao convicted shall be the 
holder of any permit or license 1asued 
pursuant to the provision• or thi a 
article, such conviction by any court ot 
competent jurisdicti on ahall , without 
further proceeding , action or order by 
An1 court or by the Superviaor of Liquor 
Control, operate to revoke and f orfeit 
aa of the date of such conviction such 
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permit and all rights. and pr1vilegea 
granted thereby, and the holder or such 
permit and all rights shall not there­
after, for a period of one· year after 
the date of such conviction, be entitled 
to any permit for any person authorized 
in t his act." 

The term "person• includes a corporation (Sect 
43•a, Lawa of Kissouri , Ex . Sea . 1933- 34, page 91, 
Mo. St. Ann .. page 4689, Section 4525g• 49; Section 1 
Laws ot Missouri 1959 , page 835, Mo . St. Ann~ page 
Section 13139-z-11). 

Regarding officer• ot corporations,. Section 13 
or said Act (Laws of Ki aaour1 1935, page 398, Mo . s • 
Ann. page 4166, Section 1~139-x) applicable to brew ra 
and wholeaalers of non-intoxicating beer provides: 

"It shall be ~awful for any off icer, 
agent, or emp~oyee of any incorporated 
company,. or aasoeiation, acting for such 
corporatio.n or association, to authorize 
or permit suCh corporation to violate 
any of the provisions of this article, 
and any aucb offic ~r., agent or employ:ee 
ao otfe~ding shall be deemed guilt7 of 
a miademeanor and upon conviction thereof 
shall be punished by imprisonment in the 
county Jail for a term of not more than 
one year o'r by ~ f ine of not leas than 
Fifty Dollars {(. 50.00) nor mor e than One 
Thousand Dollars ( J.OOO.OO) or by both 
auch fine and Jail ••ntence.• 

It ia further noted that Section 3, aupra, pro idea 
for ~inea graduated up to 5,000.00 f or v1olat1ona. 
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CONCLUSI ON 

Where wholesalers or br ewers of intoxicating 
liquor or non- intoxicat i ng beer give money or merchr:diae 
dir ectly. or indirectly through their agents , to a · e­
tail dealer 1n t he sale of intQxicating liquor or n n­
intoxicating beer, in return t or bott le topa or cap• 
redeea ed in the manner abo•e deacribed directly or ~n­
~irectly by aai d retail deal er. the brewers and whole­
aalera are guil ty of a violation of Section 3 and 
Section l 31S9- z•l4 of the Liquor Control Act of the 
State of Mis s ouri . 

COVELL R. HE ITT 
(Acting ) Att orney Gener al 

EH :RT 

Respectful ly subDdtted, 

LAWRENCE L . BRADLEY 
Aasiatant Attorney Genera1 


