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MUNICIPAL CORPORATIONS : City of third class 
cannot pass ordinan e 
requiring pr escript 
for the sale of sul 
amide and barbi tura 

September 20, 1940 

Dr. liarry F . Park er 
State Health Commiaaioner 
Jefteraon City, Klasour1 

Dear Sir : 

Thia department ia in receipt ot your requea 
for an otf ic1al opinion, whiCh ~eada aa tollowa: 

• I ahould like to know it it would 
be legally poaaible· for the City 
ot Cape Gir-ardeau to paa• an ordi
nance prohibiting t h e aale of aul
fanilamlde and barbiturate• except 
upon the prescription ot a pbyai cian . • 

FIL ED 

At the outset it ia neceaaary to determine t e 
nature ot t he p~oduct aought to be regulated. 

A barbiturate ia a soporific; a aleep indue1 
drug or ~edicant . (Webater ' • New I~ternational 
Dictionary. ) The working and et'.feet o~ •aleeping 
pilla• ia well known and something o~ which we ma 
take Judicial notice. (Childera v . Ina . Co . , S7 • 
W. (2d) '90J Smiley v . Ina. Co. , 52 S. W. (2d) 12 ) 
It ia common knowledge that any tJPe of barbitura •• 
t ·aken in mo4eratlon i• not barm1'ul, but an overdo e 
ia likely to reeult in aerioua complication• and 
death . 

'l'he drug aul1'an1laide ia, however , notao we 
known by the general public and ita etticacioua p 
ertiea in regard to diaeaae ia atill ~ the aem1 1 
stage in ao far .u the medical pro:feaalo~ ia cone rn~. 
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Although the drug wu 41aoo••recl th1~t7 7earw ago 
b7 one Oe~o, an 1Dduat•1al ~tat e.plo7ed b7 a 
Geraan ~1oal wanutaoturer, at111 it waa not 
until the laat tour 01' t1 Ye 7eera tbat 1 ta ourat1 e 
po-.ra b&Ye been 4e.t1D1 tel,: eatabllahect. (Mellon a 
SuUan11•14o the?aphJ', Baote1al Intectlona.) 

Sultan11814o 1a a wh1 t• powder 4.er1Yed he. coal 
tar. It ~ peat CUPatln powere 'azd sezw ld.l 
ab111 t7. ( Ptettru • • Sultan11•14o - Harper • a, X 
l9a9, page &ea. > ..,. 

Aa atatect aboYe \h1a 4rQs 11 ot reoent 41aoo err • 
an4 4ootora 40 Dot ..... U to 1 ta cleloter1oua er eota • 
It •••• that ~ 41'U1 oaua .. auoh •JIIP'-- u 41 at-
noaa, heedaebe, neneoa, ... kDaaa, jtumd1oo and ••· 
(liTaola, Oo,ober, lii8J ~'• be&alM, llaroh 91VJ 
Popular Soteoe aollthl7, K&Poh, 188.) 

A haTJ 4oaaao 1r1 th the cJruc • ._. aer1oual7 to 
atteot the red u the Whlto blool oella, or both, th 
ct.Yelo,.ont ot nrtoua oond1 \lou an4 w1 th aoae t tal
lt1oa. 

John Pto11'tor, writing 1D aa.per• a Kegu1ne, 
Dr ... llon •• aaJ1.ns• 8 !'he ctruc 1a olM1'17 not a 
r•e4'J to bo boqht aD4 uaM b7 ~ou who bother -a 1Jlto the oePDer 4ru8 ., .... 

Dcmal4 Anatt-oq 1n B71•1a, Ootober l9S8, aa 
•ror no...al hla&l1 ~1nga 1t 1a utr.el7 ~oro 
treat ono' a aelt' w1 tb 1 t, 01' to h&Ye 1 t uaod ozo 
UDloJt tho .oat oare1'ul aod1oal npei'Yie1on. • 

RoweY•r, both author• point out that th••• tala, 
oauaod b7 u o't'• uae ot 'be ctrua, .... to be OOil 11-
able b7 a pb.J'a1o1.Jm w11hout eNiena•-1 .. \he pat1 
Koreo't'er, u l. D. Ratal.Ute po1nta out 1Jl Collier •• 
Doo•ber t6, 1918, ~ pOUDda ot tile ...Ucino • 14 be 
necea....,. to W.lq on ctHth in • ~ aa4 •laht 
potlld .an. 

A ooaolualon o~ .tl the W'l'l tera - to be ' 
auU&Dll..tcle 1a claD&..._ oal7 *• \ekeD. 1n ex a, 
but that 4ue to 1 ta ciU'r_._, •••'lOll upOD 4Ut• ' 
tJPH ot people, tbat the clftC. abouht be taba UD4 P a 
ctoatol'' • nper't'latcm. · 
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The po .. r under wh1Gh e•ePJtbing nec•••arr t 
the prot.ct1on o-r the health and ccatort or the bllo 
ma7 be done 1a oalled the pol 1M power. Thie p r aa 
4eL1ned b7 Blaokatone. concern. •!'he 4ue regulati 11 
aDd dameatic order ot the X1ngd0111. • (. Bl. Com. 68.) 
The aource ot the ~lice power ot a ~cipal oo ora
tion ia the atate (State u 1nt. Buker v. St. Lo • 
Jlercb&nta hcb•nge, 2&9 Mo. W, 190 s. w. 901J ' c. 
J . 20:5), and alth ough thia police ponr pr1Jiarll7 
inhere 1n t h e at-ate, the Legialatue may del egate 
au ch po•er to the municipal oorporatiou (KcQu111 
on lluniclpal Corpo.rationa, Vol. ~ .. Sec. 9'9; lao on 
va. Railroad, 157 Ko. 621, 58 s. w. SS). 

Aa waa aa1d 1n Ti~eman•a on Ltmitatlon or P lice 
Powera, page 639 : • '!he poli ce power ot a municlp · 1 
corporation muat depend upon the will ot t he Leg 1 la
ture and in o~ that a cit)", town or count7 ••7 eaer
ciae that part1cula2' police p01nftt it muat be ta1r 7 ln
clu4e4 in t he grant ot powera b7 the charter. • 

In St. Louie v. Xing, 221 »o. ~M, 1. c. M5 our 
Supreme Court aaid: 

• • It ia a general and un41aputec! 
propoaition ot 1 .. that a municipal 
corporation poaaeaaea and can exer
ciae t h e following powera and none 
other• : Firat, · thoae granted in 
expr••• worda. Seoond, thoae 
neceaaarl l y or .tairly implied i n or 
inci.dent to the powera a:preaal7 
p -..nted. 'l'hird., thoae euential to 
the declare4 objecta &lld purpoaea ~ 
the corporation - not ablpl7 con
venient, but 1Dd1apenaable. o ~ *' • 

While 1t haa been held t hat t here i a no inhe ent 
polio• power ill a mm1c1pal corporation ('3 a. J . 205J 
KeQu1111n 1 a l(uaiclpal CorporatLou., Vol. a. par:~Ur:Jr.t!tll 
9'9), at ill it ~---·· h'a th• rule laid clown a o•e, 
that it the power 1a eaaential to the 4eolarM ob eota 
and purpoeea or ~ •ow-poratlon then it -7 " u olaed. 



A reTi .. ot th• atatutee r•latiag to c1t1 .. o~ 
\he thir4 olau, to which oU.a Cape Girardeau loDge 
(Section 8012, R. 8. Mo. 1989), 41aolo••• ~a ot1oD8 
.. lat1J28 to the police pow• 4•leptecl b7 the 1 · 1ala
tu.e to t:he IIUillolpal corporation ( s•ct1ou eeoa 0 
8811 B. s. ••• 1989). A N.ad.1J28 or the•• eect1 
41acioa•• Jl9 apec1t1c delegation ot the right to •au
late hum:h1 dnea· '!he aect.ion t~t ct.ala cloa at 
with thia •tter 1a 1Mt1on 8803, R .. 1 . Ko. 1QI9, whioh 
1a knowa .a• ~ ~~ w.lt.,. ee.ctlon. (Sl. 1a •· 
Worl4 Publ1ah1zsg ee.pan,., 128 a. w .. 1019, ft'1 Mo · 168.) 
!'hi a Hotl.on ( &801) pi'<W14•a u tollowa s 

,..,_ M7• &D4 council ot eaoh 
cl t7 aoverzae4 b7 thi• an1ole 
~11 haTe the care', meag-.n' 
.na ccmtHl of ~· cit7 aD4 ita 
tiDanua, .a4 ._11 haft power 
to enact &ll4 Ol'4a1D uq an4 •11 
ortinaaoee DOt repupen\ to tiM 
Coqt1tut1cm aod. ln• ot th1a 
alal•, ab4 auOh •• tb-.f eball 
4._ •Z»*l1ent to-. the' !oo4 !OY• 
o:r.ent ot the c1 t7, the pNHI'T
at1on ot p•c• aD4 good or4er, 
the b•netit ot t.~• and oa.merce, 
aDd the hMlth ot ~ 1Dhabltante 
thereof, &D4 aueh other ord.1DaDoea, 
PUl.. and ragulat1ona •• aa7 be 
~ n•o•••_,. to c&PJT auch 
powera into e.ttect. and to alter, 
ao41f7 01" repeal th• ·-•·• 

KoreoYer, •• pointed out 1n ~'• Police Power, 
pag• 18~' •The pr0h1b1t.1on of vtiolee of con t1on 
po•a1bl7. but not un4oub\41!!ll~ • 1nlur1oua 'o hal 
tmdezo certain c1rolBiatancea be conc.e4e4 to the 
ture ot the atate, "' ommot h 1nti'Oduae4 b7 1 
au'thori\1 .. lt.DI• MPe general &ru\• or power.• 

ID IDapp Y. Kaaau C1t7, 0 Ko. App. 
aaida 

·!he s.n•r•l .. ltare olauae ot • 
ohar\eJ' or • c1.'7 tblch tollon • 
loug 11•t of' apeo1t1c power. llke 
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the one here. ahould not be 
conatrued eo •• to enlarge the 
power• ot the ci t7 tu:rther than 
1a neeeaa8J17 to caJT7 into ett•ot 
the apeo11'1c put ot powera.• 

It ee.u to be the rule that Jti,pta noopi e4 b7 
tile, g-..ral 1awa ccmot b• r•a'\nlllM b7 an OJid oe 
w1 Ulout the Legi•lat.l •e SND' hpl'nA4 or t.pl1 • (at. 
Louta v. Dorr., lt& llo. 4.8&, •1 e. w. l09'J State ex rel. 
•• Be.rrJm&n, 141 Ko. App. 8?3: •~ c. J. 21'1. 

Section 13l~a. B. a. Ho. ten. ~ortdea tor 
•esu1•tton c4 the ••1• ot po1aan• ~ ~ea48 u t .· ' 

•xt ~11 ~-UD~ tor eD7 
peraon to Nta11 UJ" ~leone 
em.qoat,e4 1n ach~ul• 'A' aD4 
•B,' aoept •• tollowa: a~e 
'A'-~c ...t ita prepuat1o~~a, 
b1n1oM4e ot awcra17, 07Uid.e or 
pot&aa1181 hJ'droC7'Ql1o ao14, 
•tPJcbD1&, &l'ld all other po1aon
ou vegetable alkalo14e and t heir 
aalta, and t h• ••••nt1al oil ot 
bitter almonda . Scabedule ' B' 
opium and 1 ta pr-eparationa, except 
par•goric and o~ prepuat1ona 
ot opi Ull containing 1"• the two 
graina to the ounce, aconite, 
~11-.4onna, colohlcnam, cODiUII, 
uuz v.ica, henbane, aa'YiD, ercot. 
cotton root, cantbar1dea, creoaote, 
nratrum, 41g1tal1a. aDd their . 
pbaftaceuti cal prep~t1ona, croton 
o1l, chloJ-ot'ON, chl-OJ>al h74raM, 
aulphate ot a1Do, corroa1n aubl1-
mate, red preclpltat., white preolp• 
1tate, llinaral. ae-14a, carbollo ao14 .. 
ozal1c ao14. w1thou' lab•ling the 
box, '~'••••1 or pap•• 1n wb1ch tha 
aaid po1aon 1e oonta1Ded., aD4 al•o 
the outaide wrappet- ~- ooyer with 
the ~ ot the art1ole, 'he •or.t 
'po1aon' e.D4 t~ name and place ~ 
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bua1n.•• o~ the ••ller. •or 
8ball 1 t be lawful ror AD.7 
p•rao.a \o aell or 4e11Y .. aDJ 
po1aona Claleratecl in 8oh-'ulea 
• A • and • B • unleu, UJtOD due 
inquU-J, it " roUJld tbat ~ 
purchaaer 1a aware or ita poi
aonoua ch&raoter an4 repreaenta 
that tt ia ~o " v.ee4 ror leg1t1-
~~ate purpo•••• ~ ahall 1 t be 
lawtul tor U7 regla\en4 phuaa
ol•t• to aell aQJ poi•ona 1a
olu4eil ·1n 8Ghe4ule '4' without, 
betv• 4lel1Yer1D& 'he -• to the 
pur-obuer, oaulDS u ent17 to be 
aa4e ln a book kept tor \bat . pur
PH•• auttDg the date ot aale, 
~• aD4 addn•• ot Jurobe__., 
the ~ or pot·aOD n14. the pur
poM ror 11'h1eh it wu .,., ..... , .. 
b7 tile Fd'obaaelt to be neuir ... 
&114 the- ot the 41epenao
luch book to be al•J8 open tor 
tupeotloa b7 the p.-oper auUloJt-
1\1 .. , &D4 to be ,.. •• , .. to• at 
1-.t tift ,..ara. !'be pwonalou 
ot Ud• .. ot101l eball DOt ... 17 
to ':a:!3aa1D1 o~ pola• 1D 
aot _ · .-ntltlea or 4 .... 
upoa the preea-lptlOD ~ r praoti
tloaera o~ me4ie1u. !for .aball· it 
be l&wh.J. So-., a 11oeue4 OJt ftCll• 
tend OQ£1at or p~o1at to 
"tall, aiU or glft ea7 &D7 al· 
cObollo 11qDor• or ~· aa a 
b•··~·· 

It wlll be ... n tbat UDder the general lan ot 
thia atah that po1aoDe •&7 be aol4 w1 Ulout 1pt1on 
1t oerta1D. re.ol'4a ue ~t u to~ plll'oh•..r U 
the lnqer 1• -.pnnd td the Datun ot hie p~~m~~&a 

'the OJI41Danoe 1D queat1on here 1&78 4GIIIIl a 
requir-•nt tban that pr-oY14e4 tor bJ' the atatut 
th1• oi"41Dalloe appl1ea to a clrq not po1aonoq 
~tltlea but h.aratu.l oDly it taken in larp ci 
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In St. lAuia v. Jrlllg, Ill Mo. aM_ the c1t7 ~ 
st. Louie ha4 ,...ec~ an o.rd1nance preventl~~g obac ne 
a4ven1a•enta an4 whioh "nt hnber thaD the a tutea 
eonoePDiq auch objectionable a4vert1a••nta. •~ 
quoting the 1n upon the aubjeot tlw court, at 1. c. 
N7, aa1ch 

•~raa \heae eaae• .. 4e4uce thta 
pr1Dolple, that although an act 
aouabt to be prob1b1te4 b7 o1t7 
orcU.D&Doe 1• T1c1oua aD4 preperl7 
within the power ot a State Leata
lature to ooae14er, it ia not a 
proper aubjeot tor .uniotpal lest•· 
latlOil, Ulll••• \be ob.anw pan'\a 
tM powu to the 11UD1e-~11t7. ln 
the oona14erat1on ot the ftl.141 '7 
or ~.al141'J' ot thla .. ot1on 1"' ot the 1111Diolpal oo4e, w are 
not oalle4 tapOD to oou14er the 
cueatlon ot .... ioal eUd.oa, DOl' 
yet a cueatlcm of pPi "'- 1DA vblual 
•orale, but a ~ion u to ~· 
aD4 the eo... of til$ &~Wlt o~ p-.. 
b7 the State to tbe olt7 ot St. Louie, 
aDI unleaa autboi'1'J' oa be tomd 
e1 the~ ill the ezpreaa laapa.p of the 
obart:er or neoe•ear117 or ~a1P17 
t.pl1..S 1D the powe~• npreaal7 
granted or ••••ntial to the 4e~lare4 
objeota an4 purpoaea o~ the corporation 
then \he •ere t•ot that it 1a allle4 to 
p-r .... nt the praot1oe or ao.eth1D8 that 
la t.aonl, or even 11hioh a State Le&1 
lat~ •ight pUDlab, wlll not euataln 
the Ol'dlDanoe. l'he a4Yert1a..-zlt 1D 
queatlon 4oea not tall w1 tilill the oon-
4--tlon ot .. otlou 11"16, 81'7?, aD4 
1178, 11h1~ bav• &DDouno.a the 1•&1ela
t1Te polio7 ot tb1a St•'• With r•apect 
to obJHtlcmable e4T~1•••'- aD4 1t 
ia quite ert4e.t that the ~o• lll 
thia caae soe• turtheP thaD th1a les1a
lat1 •• tmaot.ellt aDd 4oea DO' rall w1 
the ezpreea authoJI'1 t7 §1 •• bJ' the .. , ...... 
aD4 1a aot 1D4lapaeab17 .... ...., to 
powePa theNlD apreaal7 popted. • * • 
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We belie,ethe aboYe quotation i1 e1peeial 7 
applicable to the aituation in th11 ca1e, and, upon euch 
author! t7, •• hold that an ordinance euch ae the on in 
queation 11 not wit~ the power or the city o~ cap 
Girardeau to paaa. We 1f1ah to point out, howeYer, hat 
.. do not pa.• upon the right or the State Legi1la 
to enact INCh a law or to grant 81)8c1r1call7 euch r 
to a .uD!clpal corporation. 

CONCLUSION. 
It i1 therefore, the opinion or thi1 4ep 

ment that a oit7 ot the third olaee cannot pa11 an -
nance requiring eul~&Dil .. i4e aDd barblturatee to b 
onl7 upon the p8•CJ-lptlon ot a ph7e1c1an or doctor. 

Reapeottull7 ~1tted, 

AftHUll 0 '1DPB 
Aeai1t&D~ Attorne7-0ener 

A0 11:zCP 

APPROVED: 

coVILt R. BHfft 
(Acting Attorne,.-G•neral) 


