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MUNICIPAL CORPORATIONS: City of the Third Class may enter 
into an exclusive contract with 
an individual for collection of 
garbage and assess a fee fo r its 
removal. 

:r.~r. John s . Phillips 
City Attorney 

May 23, 1939 

Poplar Bluf'f • Missouri 

Dear Sirz 
• 

/ 
_',) 

~~ ( 

We are in receipt of your request for an opinion, 
under date of April 20th. 1939, which reads a s f ollows: 

"I would like t o have your opinion. as 
City Counselor . a s t o whet her a city of the 
t hird class may ebiloy a garbage co~ssioner, 
whoae duties it s ll~e t o collect all the 
garbage in the City and a l so to see that all 
open tollets are cleaned at cer tain sta t ed 
i nterval s . and as to whet her t hi s co~ssioner 
can compel t he people of this city to ~ h im 
a-fee for t he r emoving of t his garbage and---
1'or£he cleaning of t he open toil ets . 

"It is my opinion. and I so s~ated to the Coun
cil that we would not have t he power to give 
anyone person a concessi on oi this kind• ~e 
to the f a ct t hat t here woul d be d1scrimi .:tat1o.:... 
a gainst other people wh{) mi t,h t want to do t !lis 
work. The facts a re. that th~e are several 
peopl e in the City Who have been i n t he habi t 
of collecting ga rbage a nd of cleani ng open 
toilets. or course . i f t he City was abl e to 
appoi nt a gargage co~ssioner to t ake ea re 
of these duties. it woul d be much easier t o 
handle. due t o t _he fact t hat it would be 
much easier to control him and see t hat hi s 
work was done . 
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"There has been no tax levy f or t hi s pur-
pose as our tax levy i s up to t he l imit 
prescri bed in t he statut e, and it would be 
a fee i n addi tion to this for the purposes 
W'.aich I have stated. It '-• further rzrs 
opinion t hat i f t he people of Poplar Bluff 
wish to pa y a f ee to t he garbage commdasioner 
for t he purpose s s tated a bove , that they would 
have a per f ect r i ght to do so, but that t he 
City , by ordinance, could not compel t hem to 
do it. 

"I have been unable to f i nd anything 1n t he 
Statute of t he Stat e , or anything i n t he 
ehaptera regulating citie s of t he t hird cla s s 
in r egar d to t h is , a nd t he Mayor and t he Ci t y 
Counc i l and I woul d appr e c i a t e very much an 
opini on as t o t h is matte r ." 

Secti on 6807• R. s. Uo . 1929 , r eads as fol -

"The council may make regulations and 
pass ordinances for t he prevention of 
t he introduction of contagious di se a ses 
int o the city, and f or t he abatement· 
of t he same , and may make quarantine 
l aws and enforce t he same wi t hin five 
mil es of the c ity . ~~- ·:!- ;:- ·:.:· * * * .;,L n 

Under t he above section a ci t y ot t he t hird cla ss may pasa 
ordinance• f or t he pr evention of contagiau.a disease s an(i 
if garbage bec ome s detrimental to t he health of t he -com
munity, a ci t y of t he t h ird elasa may paaa an ordinance 
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which would allow the city to contract with an individual 
and a••••• a tee f or t~e collection of t he garbage . I t 
was ao. held in the case of Valley Spring Hog Janch Co., 
v. Plagmann et al. 220 s. w. 1, 1. c. 6 J in which the 
court said: 

"Of course. every ordinance in the exercise 
of t he police power must be reasonable, but. 
as shown above. t here is not h ing 1n this 
Joplin ordinance which is unreasonable. The 
city had t he right to contract with e ither 
one or more than one per son to collect and 
diepoae of its garbage . Nor ia the value of 
garbage such aa precl udes the exercise of the 
police power for its dest ruction or otherwise 
disposal. 

"We are . however, c ited to t he case of River 
Rendering Co. v. Behr• 77 Mo. 91• 46 Am. Rep. 6. 
This case reached t his court by appeal from the 
St. Louis Court of Appeals, and t he opinion of 
that court ie found in 7 Mo. App. 3f5. Many 
ot t he courts draw a distinction bet ween garb
age (which ia concededly of small value even 
during the time between its creation, and the 
t~e of its d&oay or decomposition) and dead 
animals, which for certain purposes have some 
substantial value. In some cases it ia held 
that a reaaonabl e t~e (short time) shoul d be 
given the owner to set what val ue t here was 
1n t he carcaea. We mi ght d ist i nguish t he 
!natant case from t he ~ehr Case . supra. on 
t he theory 'of there being substantial value 
to the carcass~ bu~ we deem that case out of 
harmony with th~ great weight of aut horit y. 
The opinion of t he Court of Appeals is more in 
line with modern authority on the subject . 
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nThe ever- present house f ly and other 
flies will rea Ch t he carcass of dead 
animals aa quickly as they reach the 
open garbage can. Germs of disease 
may be thus spraad i n t h ickly populated 
communit i es. Even t he additional value 
of carcasses shoul d not curb t he police 
power i n regulating t heir r emoval and 
disposition. " 

Al so, in the case of Harper v. Richardson, 
297 s. v: . 141, l . c. 145, where t he court said: 

nit is also t he law, as insisted by 
pl aintiffs , that the owners of pr emises 
where garbage is collected should pay 
f or its removal. 15 A. L. R. 292 , note; 
27 A. L. R. 972J Hog Ranch v . Plagmann, 
supra; Reduction co. v. Reduction Co., 
199 U. s. 306, 26 s. Ct . 100• 50 L. Ed. 
204:. 

"It is also insisted that the power to reg
ul.ate includes the power to make such 
regulation effective . The provisions of 
sections s, 19, 20, and 24: were directed 
to this end, in that they provided a penalty 
of arrest and punishment for a violation 
of their provisions . The se provisions are 
salutary and proper. " 

Under the holding in the above case the court set ou t that 
where garbage is collected by an exclusive collector t he 
owners of t he premiaea ahould pay for its removal . 
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CONCLUSION. 

Under t he above author~t1e ~ it is t he opini on 
of t hi s department t hat a city of t •. e third class under 
t he statute and by virtue of its police power may by 
ordinance empower t he city to enter into a contract with 
a private individuai who may have t he exclusive right f or 
the collection of garbage and t he city can compel the 
own6r8 of t he property where t he garbage is collected to 
pay a fee for t he removal. 

Respectfully aubmitted, 

W. J. BURKE 
Assistant Attorney Gener a l 

APFR OVED: 

HARRY H. KAY 
(Acting ) Attorney General 
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