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*" {  puEcTIONS: . ‘Tax levy election not invalid because only one >
polling place was designated by county court.

December 13, 1949

; %’/M

Honorable Harry Je. Revercomb ';}
Senator, 1l7th District '
Capitol Buillding s |
Jefferson City, Missouri -

Dear Sir:

Your recent request for an official opinion has been assigned
to me to answer., Your request 1ls thus stated: :

"I have been asked by a very good friend
of mine who is a county officlal to request
an opinion from your office on the following?

"This particular county 1s a 3rd class county
under township organization. Some time ago a
special election was held in one of the town-
ships EE?; J%unty submitt to the voters

of the township the questlon of levying an adde-
itional 35¢ tax for road and bridge purposes.

As 1t was a special election the township board
decided to vogo at only ome polling place in the
township. In every other manner the election was
held as provided by law. Now certain opponents
of the tex contend that the election was invalild
because there were not 3 polling placesin three

' different precincts. -

"Will you please let me have your opinion as to
the legality of the election in view of the
abova”atatemsnt and mail to my office in JefTerson
C’.t"u

This election, we assume, was called and held under an Act
found in Laws of Missouri, 1945, page 1,78. This Act statest

"Whenever ten or more qualified voters

and taxpayers residing in any general

or speclal road distrlct in any count .
in this state shall petition the coun

court of the county in which such district

is located, asking that such court call an

election in such district for the purpose

|
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of voting for or against the levy of the tax

- provided for in the second sentence of the
first paragraph of Section 12 of Article
X of the Constitution of Missouri, it shall
be the duty of the county court, upon the
filing of such petition, to call such election
forthwith to be held within 20 days from the
date of Iiling such petitions Such call ghall
be made by an order entered of record setting
forth the date and place of holding such
electlon, the mamner of voting and the rate of
tax the court will levy, which rate shall not
exceed thirty-ive cents on the hundred dollars
assessed valuation on all taxable real and
tangible personal property in the district.
A copy of such order shall be published in two
successive issues of any newspaper published
in such district, if any, and if no mewspaper
is published in such district, three certified
coples of such order shall be posted in publie
places in such district. The first publication
in said newspaper and the posting of such notice
shall be not less than ten days before the date
of such election. Such court shall also select
one or more judges and clerks for such election
to receive the ballots and record the names of
the voters."

Your question 1s whether the above electlion was invalid because
there ware not three polling places in three different precincts in
this townmship, -

You will note that the Act, cited above, states that "such
call {by the county court) shall be made by an order entered of
record setting forth the date lace of holding such election."
(Supplementing your opinion roquaa% you have informed us orally
that the election was called by the county court in compliance
with the Act cited abovey and that where you state in your letter
that the township board declded to vote at only one polling place
in the township, that this was simply a recommendation by the
board to the county court and that the order for holding the
election at only one place was made by the county court.)

This Act clearly gives the county court the right to designate
the place of voting. We bellieve that under this Act the court
could designate more than one place if 1t thought this to be
necessary, but that this is a matter within the court's discretion.
In the exercise of this discretion in the Instant case the court
chose one place only, which the Acet clearly gives them the right
to do.
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Upon this point we call further attention to the case of
Armantrout ve. Bohon, 162 8.!.12&) 867 There the court said:
acﬂc 870. 871 and 872)

"The allegation which the appellant deems
conclusive is that only one voting precinct
was designated or provided for the Cit
of Hannibal and 'as a result many peop{;
who would have voted for her were not
given the privilege and opportunity of
voting and exercising their rights under
the laws of the State Qf Missourie' Omit-
ting all the formal prerequisites which are
well stated the notice says: f*That 1t was
shown by the officlal canvass of the votes
returned to the County Clerk of the Marion
County Court that a total of U347 persons
voted at said electione (Contestee received
votes and contestants received 21
votess) That the records # # #¢ % & fupe
ther show that there were 50 vot pro=
cincts in Marion County for sald election.
The record of sald cowrt further shows that
there was only one voting precinct provided
for the entire Clity of lHennlibal and adjacent
and outlying territory, to wit, at the
Hannibal Court of Common Pleas Court House
in the City of Hannlbal, Missouri. And
further, that of the entire total vote ¢
cast, to wit 347, a vote of 2141 or
approximately one~half of the total vote
cast was # # #at the one voting precinct.
& % %

% % &N RE ®

"As the appellant suggest, telectlons should be
8o held as to affaig a free and i;%r exgizzgiu:
of the popular will.' 3State ex o Mo [
v. Stoner, 347 Mo« 2,2, ln SeW. (2da) 891, 89l.
But 'oloc%ions are not lightly set aside' and
there is a vast difference in passing on the
rules and regulations regarding the conduct of
an election before the election 1s held and
aftere 29 CeJeBey g%ootiuns- sece 249, p. 3603
10 Ame Jur., Sece 200, p. 316. As a gene

rule an election will mot be annulled even if
certain provisions of the law regarding
elections have not been strictly Lfollowed in
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in the absence of fraud. State ex rel. Niles
Ve Ellison, supra. As to whether the election
was conducted in accordance with the law the '
matter 1s aptly covered in Breuninger v. H1ll,
277 llgo 239’ loce. cit. Te 210 SuWe 67. loce.
cit. 09: "4 first essential, therefore, in
the determination of the matter at lssue, is
whether of the mandatory provisions of

the Constitution or statutes regulating the
rights of voters and the calling and conduct

~ of the electlon, have been violated.!

"As we understand 1t, the appellant does not
contend that any mandatory law, constitutional
or statutory, was violated and we are unable
to find any such viclation from her allegations.
The quoted statute (Sec. 101{.83' Re8s NMos 1 39,
Moe ReSeAe Sece 10483) says the voting shall
be tat such convenlent place or places # # %
ag the board mey designate.? It may 'at the
option of the board! be held at the seme time
and place as clty elections are held in cer-
tain counties. But none of these provislions
may be construed as mandatory. It does not
appear that any city elections were being
conducted at the time. There are times
conceivably, when one voting place in Hane-
nibal would be adequate for the submission

of school matters to the voters of the dige-
trict, although we doubt that to be the case
when there 1s a contest over the office of
county superintendent. But even so, we cane
not say that the board's designation of onl
one voting place in that district was a viola-
tion of mandatory provision of the law,
even th it did not provide places easily
accessible and convenient to the voters. The
board may not have used the best judgment

in selecting voting places but that only one
place was designated, in this instance, and
under the circumstances, is not such an

abuse of their dlscretion, or disregard of

the election laws that the election may be
invalidated for this reason. 18 Am. Jurs,
Sece 11%. e« 2513 Kerlin v. Devils Lake, gﬁﬂ
N«Ds 20 h ghl NeWe 75 M Anne Case 19150. .
See the irregularities complained of and

held not to invalidate the electl in State
ex rel. Muns v. Hackmann, 283 Mo. 469, 223
S.We 5753 Breuninger v. Hill, ; State

ex rel. Marlowe v. Himmelberger-Harrison
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Lumber Coe., 332 Mo. 379’ 58 S.W. {24) 750;

Sta inf. Yansur v IAKOI\{ Moe.
13 : 2‘;0 SeWe 1230 n: city e ecgm

the statute or ordinance specified
four mda and a polling place was provided
in only ome 1t hn been held the election

vas valld. Sta o: z-ol.. Brown v. Town
of Westport 582, 22 s.w. 888;
Lebanon Ll@'at & tio Water Coe V.
City of Lebanon, 103 Mo. » 63 S.w, 809,

Or, oom'orsely. to have four voting places

when the ordinance says one does not invalidate
the election. State ex rel. Tcg of Canton

Ve Allen, 178 Mo. 555, 77 8.W. 868, For
allegations of conduct in such dlsregard of

the law as to invallidate the election see State
ex rels Miles v. EllMson,. :mpru: State ex inf,
McKittrick v. Stoner, supra."

CONCLUSION

It is the opinion of this office that the instant electlon
was not invalld because only one polling place was provided.

Respectfully submitted,

HUGH P. WILLIAMSON
Assistant Attorney General

APPROVEDS
:0 E. !I!mn
Attorne ral
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