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OFFICERS: Circult Judges can not lawfully
hold office of school director.

CApril 15th, 1939,

Judre V. Ce Hose,
Circuit Jué; e,
Unlonville, I'issourl.

Dear Jud; e

%e ha.e recelved en ingulry from
you which 1s as followss

Muor a nuwber of years I

have been and now au a mem=-
ter of the Fourd of Lducation
of the Union¥ille School
Listrict. Uy present term
will expire in aprll, 194l.

A the general electlon lNov. 8th,
1938, I wes elected Clrcuit \
Judge of the Third Judicial
Distriet and will take office

s such the first Vonday in
Jermary, 1939,

It is my opinion that the

. oi'fices of School Director and
Circuit Judge are not incompatible,
cand that the efore I can hold
toth, however, I should like
to have your opinion on this
cuestlon and if in your judg-
ment I should resign as a School
roard member I will do so."

Leplying thereto, 46 C. J. page 941,
paracraph 46 stutes:
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"At common law the holding

of one office does not of

itself &isgquelifly the 1lncume-
bent from holding another of=-
flce a8t the same time, provided
there is no inconsistency in the
functions of the two offices 1n
guestion. B3But where the [unce
tions of two offices are incon=
slstent, they are regarded as inw
compatibles The inconslistency,
which at common law makes offlces
incompatible, does not consist
in the physical impossibllity to
discharge the duties of both of=-
filces, vut lies rather in a con=
flict of interest, as where one
is subordinate to the other and
subject in some degree to the
supervisory power of its incum-
tent, or where the iIncumbent of
one of the o:fices has the power
to reziove the 1lncumbent of the
other or to audit the accounfs
of the other.,"

Py Scction 22 of the Constitution of
Hissourl Circuit Courts are invested with general
jurisdictione

In State ex rel, acainst Ausk, 48 lo,
242, the Supreme Court held that one person could
at the same time occupy the ofiice of the clerk of
the Clrcult Court and also clerk of the County
Court, saying that the incompatibility of the two
off'ices was not recognlzed in a legal sense:

"Inasmuch as in one or even
in both of the courts, the
clerk may appesr by deputye.
Vere the duties necessarily
personal, the deduction of
counsel would be scund, but
es 1t 1s we have no right to
pronounce the offlces income
patitle "




Judie V,.C. Rose -3 - April 1%th, 1939

In State ex rel. against Sus, 135 lo.
325, (en banc), the court held that & person may
hold the office of school director end constable
at the same time in the City of St. Lauis, and
sald at page 338:

"The incompatibility does

not coneist in & physical
inabllity of one person to
discharge the duties of the

two offices, but there must

bes some inconsistency in the
functions of the two; some
conflict in the dutles required
of the officera, as where one
has some supervision of the
other, is regulred to deal with,
control, or eassist him,®

At page 338, the court, quoting from another
cage, salds

"The offices must subordinate,
one the other, and they must,
per se, have the right to irler-
fere, one with the other, be~
fore they sare incompatible at

- common law."

o W o W R B % B W o %

"We are unable to discover the
least incompatibillity or incon~-
slsteney in the public functions
of these two offices, or whers
they could by possiblity coms in
conflict or antagonism, unless
the deputy sheriff should be re-
guired to serve process upon a
director a&s such. We do not
think such & remote contingency
sufficient to create an income . -
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patibility. The functions
of the two offices should be
inherently inconsistent and
repugnent.”

In State ex rel., Langford, agalnst Kansas
City, 261 S« ¥, 115, the court considered the cues-
tion of whether the acceptance by & clerk of the
board of publlic works of Kansas Clty, while wrong-
fully ocusted from . 1s ofilce, as deputy sheriffl
was incompatible with his former position snd did |
not vacste it as a nmatter of law, sald st page 117:

"But by holdlng thls eppointe-
ment as deputy sherlff, while
he was wrongfully ousted of
his lawful office as clerk of
said board, and was not per-
mitted to discharge its dutles,
we hold that he did not there-
by vacate as a matter of law
his office as such clerk 4« "

In the latter case the court summarized
the holdings in verious cases on the general ques=
tion of incompatibility of offlces anc stutes at
paze 1161t :

"In State ex rel. v, Draper,
45 Yo, 355, 1t wes held that
the office of circuit Judge
and a member of the legisla-
ture could not be held st the
same time, because the two ‘
offices wore Incompatible at
common law it & 4 % & ¥ M

Under the statutes of lMissourl a member
of the school board has varlious dutles cast upon
hims. Sectlion 9200, KRevised Statutes of I'lssouri,
1929, empowers the board to lssue funding and re-
funding bonds for the district. Section 9201, Re- .
vised Statutee of l'issouri, 1929, empowers the
board to exchange such bonds. Section 9203, Kevised
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Statutes of ¥ilssouri, 1929, authorizes the board

to make an estimate for the levy of a tax and

sets forth certain other avthoriged powers,. Like-
wise, Section $204, Hevised Stetutes of Nissouri,
1929, and Section 9205, Revised Statutes of l‘issouri,
1929, declsre that the board shall have the care
and keerins of all property belonging to the dis-
trlect ard lnvests the bosard with certaln other-
powers. S€ction 9206, Kevised Btatutes of iilssouri,
1¢2¢, authorizes the board to enter into certain
contracts. Bectlon 9207, hHevised Statutes of llae
sourl, 1929, suthorlzes the board to maeke rules for
the organlzation, grading and government of achool
districtass Sectlon 9209 suthorizes the board to
enter into contracts with and to employ teachers
for the dlstricts., Section 9215, authorizes the
board of dilrectors to condemn lsnd. Ye do not set
cout in further detall the atatutory authority cone
ferred upon the board of directors of the school
~Gistricts, but the above sufficlently illustrates
the dutlies of  the bourd of directors as showlng
there might be ar inconsistency in the performence
of the duties of 8 school board with the performence
of the duties of the Circult Judge. Litigation
mlght arise with reference to the action of the
school board in performing any of the duties set
forth hereinsbove.

If a conteast exists as to the validity
of & tax levy, of course that contesrt must come be=
fore the circult Judge for determination. If the
district and the school teacher, who claims to have
entered into & vallad contract, get into a dispute.
a8 to whether zuch be the fact, it shows that to
determine the stmtus of the controversy must come
before the circult Jjud-e. It 1s not merely the duty
of performing a ministeriel act, but the person oc-
cupyling the position ss a member of the school board
must exercise his Judgment, llkewise, of course, the
person occupylng thes position of circult Jjudse must
exercigse hls Judgment.
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“nhile we recognize the high celiber
of menhood and the public spirit and efficlency
of the ecircult Judges and further recognige that
in wost lnstances school boards would function
wore efficiently when they hsve as members there~
of eircult judges, yet it appears to us that the
ad judicated cduties on the guestlon of incompatibility
of offlces indicate that the circuit judge should
not occupy & posltion as another officer, in which
mpaclity he would be subject to his action in his
former capacity. Perhaps the outlying fesature of
the law Justlifying this conclusion is that in the
fraility of human nature the: ¢ may be someone somew
where in the history of the state who would let
their actions as mewmbers of achool boards be 1nflu~
enced by the fact that 1f a controversy arose as
to the validity of such action, 1t would be deter-
wined by thet same person thereaiter, sitting as
Cirecult Judge.

e have in mind that of course, the circuit
Judére would usumlly disquelify bhimself in such &
proceeding, nevertheless, 1f the test of incompati-
billity or inconsistency of dutlies is that in the exer- .
clse of judiment a persor occupylng one office might
have before him &g the incurbent of ancther office
the regularity of npis sction as the former officer,
then the two of{lces &re inconsistent, and the ac~
ceptence ol the latter vacates the former.

While we azaln recognize the high caliber
of the indlividusl in certalin lines, yet 1t appesrs
to us sound publlic pollcy that the publlic weliare be
preserved by the officlels belngz es "(Caesar's wife,
above auspicien. Qut of the great body of cltizens
in esch community, there ought to be avalleble for
the public service as school director individuals
who do not hold another public office, the exercilss
of the dutles of which latter office might be
gupervisory over the fcrmer-
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COLCLUSION

It 1s our opinlon that the office
oi circuit judge and thet of school director are
incompatible, and that sound public policy and the
ad judred ceses make lnapproprieste the holding of
both of suald offlices at the same time by the same
inGividual,

Yours very truly,

DRAKE WATSON
Asglstant Attorney General

ATPEROVED:

Je Ee TeYLOK .
{(Acting) Attorney General
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