
SHERIFF: \afhen enti tied to additional fees and mileage 
for resubpoenaing witnesses after first 
trial resulted in a hung jury. 

) March 1&, "' I ') ? 0 

1940. 

ludge Louis H. Schult 
38th Judicial Circuit 
Caruthe~sville, Missouri 

Dear ludge: 

We are in rece i pt or your letter of March 9th, 
whereir: you state as follows : 

"We have a murder case pendi ng in our Cir ­
cui t Court which was tried a t t he las t t er.m and 
resulted i n a hung ju. y. The \:i t nesses are 
scattered over various parts of t he county. The 
question nO\'. comes up if t he vr1 t resse.s are re­
sul:)poenaed by t h _. sher iff wi ll t he sheriff be 
entitled to his r~gul er fees fo r serving the 
subpoenas and for mileage . 

"I have been unf.bl e t o f i nd anythir..s i n 
the statutes concerning this . No doubt this 
question has been pr esent ed to your of fi ce be­
fore. Please advise whether in your opinion 
the sherif f would be enti tled to his regular 
f ees and mileage , for re- subpoene.ing witnesses 
after t he fir- ~ t ri al had r esulted i'n a hung 
jury." 

The r ule in Mi ss ouri as t o t he taxation or costa 
i n criminal cases is l aid down in t he c~se of Ring va . 
Vogel 46 Mo. App . 374 1. e. 377 as follows: 

"Preliminary t o the discussion of the 
items of cos t here in controversy, it may be 
stated t hat t he entire sub ject of costs , in 
both civil end crimin~l cases, is a matter of 
statutory enactment; that al l s uch statu~ ea 
must be strictly cons trued, and t hat t he ot-

. . 
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lows: 

tioer or other persons claiming costs, which 
are contested , mus t be able to put his f i nger· 
on the statute authorizing their taxation.• 

Section 3839 R. s. Mo. 1929, proTides aa fol-

"fte11enr a w1 tness i n a cri.minal case has 
been once subpoenaed or r ecognized t o appear be­
t ore any court or magistrate; he ahell attend 
un~er t he s ame as suah witness, from time to 
t1Jtie • and from term t o term• unt il the case be 
disposed ot • or he be finally discharged by the 
court or justice; and he shall be liabl e to 
attac.UIJ.ent for any defatllt or failure to ap-> 
peajr as such w1 tne·sa • and adjudged to pay the 
cos~8 and such fine as t he court aay properl7 
impose; and no costs shall be allowed tor !N 
aub~e~ii't' riCo@za.nce 2!:, SUbpoena s !g.£ !Bf. 
auo · '£ness.• 

The above section is clear and unwnbiguous and 
provides t hat whenever a witness i s subpoenaed t o appear 
before a court he is required to attend a s •such witneas•· 
until t he case is disposed of or he is f inall y diacharge4• 
and that no costa are t o be allowed f.or any aubaequeal 
subpoena f or " such witness.• · 

The failure 
diet does not dispose 
speeific~ly provided 
3'/oo R. a. Mo. 1929): 

of the jury t o agree upon a Yer­
of a criminal ca se , and it i8 
i n such i nst ance that (Section 

"**•** the cause must be tried again at the 
seme or next term., as i n the case of a fai l ure 
oi: the jury- t o agree upon a yerdict. • 

.. - --

It ia a well defined rule ot statuto17 conatruo­
tion tha~ legislatiYe i nt ention must be ascertained trom the 
wording c;>f the statute and aa1d r ule is well expressed 1~ 
t he City ot St. Louis v. Pope 126 s. w. (2d ) 1201 1. c. 
1210: 
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"In the Senter Commission Company Case , 
Ci~y of St . Louis v . Senter Comm. Co., 337 Mo . 
238, 85 s. W. (2d) 21, thi s ocurt l aid down 
thi s rule (page 24) , ' The primary r ule of 
construction of statU~es or ordinances i s to 
ascertain and gi ve ef~eot t o the l awmakers • 
i nt 1ent **•** this should be done from t he words 
used , i f possibl e , consideri ng the l anguage 
honestly and faithfully to ascert ain i ts plain 
and r ational m~anir..g e.nd to promote 1 ts obJect 
and manifest purpose •' " · 

It will be noted that t he under lined portion ot 
Section 3839 • supra , provi des t hat no coats are to be al­
l owed f or any subsequent subpoena f or any "~uch witness •" 
I t i s evident that when a witness 1s discharged by t he 
court that there i s no duty i mposed upon him by l aw to 
attend as " such wi tness•" In the c t: ::.. e of a new trial he 
woul d have to be resubpoenaed• 

~. e are ; therefore; or the opi nion that a sheritt 
is not ent itled t o a dditional fees and mileage for resub­
poenaing wi t nesses aft e: the f ir t t rial has result ed in 
a ~ung jury. unles s i t i s shown that the witnesses sought 
t o be r eaubpoenaed wer e f i nall y di seharged . by the court 
after attenda~ce at t he f irst trial • 

! • 

Respectfully submitted , 

MAX WASS'5..PJ.Wi 
Assi stant Attorney General . 

APPROVED BY : 

cofEti R. tt:tfTT 
(Acting ) Attorney General 
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