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Has the right to inspect and col l ect 
inspection fees f r om gasol:l.ne f il l ing 
stations and bulk stat i ons . 

October 13 . 1~39 

\ o' 
, 
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Mr . Ear l H. Shackelf ord 
Commi s sioner of Labor 
Jeff erson City, Missouri 

Dear Sirs 

We received your letter dated September 20, 1939• 
in whic~, 1n the following terms. you request pur opinion s 

"Enclosed is a copJ of a letter from 
their Mr. J . P. Greve , which is aeli'• 
explanatory. 

Please l et me have your opinion as to 
whether or not thia department has a 
right to inspect and collect an in
spection fee from gasoline fil l ing 
stations and bulk plants . " 

The provisions of Secti on 13218 , H. s . 1 929 , Mo . 
~tat . Ann. , page 4779, are the f ollowing & 

"The s t a t e c ommissioner of 1 1 or and 
i ndustria l inspection may d i v i de the 
stat e i n t o d istricts, ass i gn one or 
more deputy inspectors to each district . 
and may. at h is discre tion, change or trans 
fer them from one district to another. 
It shall be the duty of the commiss ioner, 
his aas iatanta or deputy inapectora. to 
make not lea a than two 1nspec tiona during 
each year of all fa~tories , warehouses , 
office buildings, freight depots, machine 
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shops, garages. laundries, tenement 
workahopa, bake s hops, restaurants, 
bowling alleys, pool halls, t heater$, 
concert halls. moving picture houaea, 
or places of public amWiement, and all 
other manu.fact-..u.,ing• mechanical and 
mercantile establishments and work
shops . The last inapect1on shall be 
completed on or before the first da7 
of October of each year• and the 
CGIIIl!ssioner shall entorqe all la•a 
relating to the 1napect1on of the 
establishments enumerated heretofor~ 
1n this section, and prosecute all 
persona for violating the same . Any 
municipal ordinance relatine, to s aid 
establishments or their inspection 
shall be enforced by. the commission~r . 
The commissioner, his aaa1atanta and 
deputy inspectors, may a~n1ster oaths 
and take affidavits in matters concern
ing the enforcement of t he vari~ a in
spection laws relat1n~ to t hese eatab
liahmsntaz Provided, that the provision 
of this section a~l not apply to 
mercantile establishments that employ 
leas than ten persona that are located 
1n towna and cities that have t~ 
thousand i~b1tants or leas . " 

'l'hia opinion is concerned aolely w1 th staltutor7 con• 
atruction in which the intention of the leg1a~ature governs . 

. I . ll!!, .tYJ:!. recognised in~ Jlt. ozark v . lly!lonct 
.!!. ~ applicable ~ Sect1!gp 13218 , l!.a....2• l!g_. l929. 

. . 
Th~ letter of Mr. J~ P. GreTe, dated Sept~mber 18 , 1939, 

at~teac "Aa haa been poi nted out 1n corre spondence with 
your department and with the Att orney General, the Mis s ouri 
courta have repeatedly held, as is held in City of Ozark v . 
Hammond ~ 49 s . w. (2d) 129, t hat in c onstruing taxi ng statu~ea 
general words. such aa 'all other mercantile estab liahmenta' 
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or aimilalr language following statutor:y enumerations ot 
oecupatic;na taxable b7 eitiea. do not authorize the taxation 
of bua1~aaea or occupations not spee1.f1eall J n~ed in the 
statut•. In otherwords• gener al language will pot extend 
taxing a~thority to include bu.aineaaea or oecupati ona not 
specif1e~l7 named or mentioned ·tn a statute. Pt course. 
the atat~te under consideration is enacted pursuant to 
pol1c• pQWer and is not a taxing statute. but the same rule 
of conat:ruction 1a tmdoubtedl:y appl1e.able to both typea 
ot statutes.• 

In Qity of Ozark v. Ba•nond • 49 s. w. (2nd) l.c. 
131. '329 Mo . 1118. a e1t:y of the fourth claas aought to 
apply to a certain bakery buainesa ita ordinance 1mpoa1ng 
a licena~ tax. Section 728 7• R. S. lij29• Mo . Stat . Ann. 
page 5871,. pr.ovides. in the :follGwing terms , th•t said city 
can not S!nlpose a license t&Jt upon a business un~ess 1 t 1a 
speeiall~. (not in general words) named as taxable in the 
city eha ter, or by atatuteJ 

"No municipal corporation in this atate 
shall have the power to impose a lieen•e 
tax upon any bua1ness avocation. pursuit 
or calling. unless suCh business avocation# 
pursuit or calling is specially named aa 
taxable in the charter or aueb. lllUll1clpal 
corporation, or un.leas auch power be 
conferred bJ statute." 

The City <or Ozark had n() oharter. and aueh power aa it ha4 
to impoae a license tax was granted b7 Section V046• R. s. 
1929, Jlo. Stat. Ann. page 5762, of which the court said• at 
l.c. l5ls 

"'l'hat business# as described and set 
forth in the agreed statement of f act•• 
~· nowhere apee1allJ named 1n sai4 
ae-ction 7046. It la true that the long 
enumeration therein or t he apecific 
oeeupations which it authorlaea cities 
of the fourth elaas to tax is followed! 
by the words , 'and a ll othe r business. 
trade and avoeat ions whatever. • but 
t h ose words cannot be c onstrued to in• 
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elude the buainess avocation or th• 
baking co pany; the rule ejusdem generia 
cannot be invoked in the face of said 
section 7287. (See caaea last referred 
to . )" (Emphasis ours) 

The case of City of Ozark v. Hammond, supra, has no 
application to said Section 13218, because in that case 
the right (to tax) in question was by said Section 7287 
limite~ to special worda in Section 7046; and, because 
the right (to inspect) here c onaidered• ia hot limited 
to special words in Secti on 13218 by any atatute or 
decision. The rule recognised 1n City ot Osark v. Haamond, 
aupra, that a municipal taxing ordinance can not be 
broader than the a~citic grant by charter or atatute , 
is applicable only~o the taxing power of municipalities; 
it is a statutory rule and not one cd 1nterp"tation. 
It was so ruled in Riachbach Brewing Company v. City of 
St. Lou1a , 96 s . w. (2nd) 335, 340• 231 Mo . APP• 793. 

II . A fitli~f statton i!, ~cludtd. in tje !!.rJ! 
"mercaptiie ea ab ahmen * • ~ a 1neluded n ll!!.~~ 
"garage* . 

The letter ot wn. 3 . P. Greve, dated september 18 , 
1939, sta tes& •section 13218 enumerates a lonr list of 
bui.ldinga whi ch the Ca.miaaioner ot Labor haa the duty to 
1napeci;, and after such enumeration the statq.te recites 
that it shall inspect •·all other manufacturing, mechanical 
and mercant ile establishments and workahopa . ~ It is our 
contention that under the above mentioned line of authorities 
the langua ge las t quoted does not authorize or impose upon 
the Commissioner the duty of inspecting any buildings or 
eatabli~hments other than those specifical l y enume· ated 
in the statute." 

BJ an opinion dated July 10, 1933, this off ice advised 
you as f'ollowaa 

"In your 7th inquir7 you aak regarding 
your right to inspect gaaol1ne :filling 
atationa . ' Gaaoline f1111ng statiana' 
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are mercantile establ i shments under Sec
tion 13218 . They. t herefore. may be 
inspected by your Department where they 
are located in cities of over 3.ooo, if 
they empl oy at least one empl oyee. but 
they may not be inspected in cities under 
3 •000 population excepting where such 
filling station employa ten or more persona .• 

We adhen to that opinion, and to the opinion of' this ot'fice 
to the aame etf'ect, dated Karch 22, 19~7. 1'he ejusdem generia 
rule referred to 1n Cit,- ot Osark v. Haanond, aupra, waa atated 
aa follow• bV ~he Supreme Court of M1•sour1 in State ex rel 
Goodloe et al v. Wurdeman, 227 s . w. 64, 6'7, 286 llo. 1631 

"It ia a familiar rule ot statutory 
conatruct1on that where an enumeration 
of' epee U'ic things 1a f'oll.owe4 by aoae 
more general word or phrue, such general 
word or phrue should be conatrued to 
refer to t h ings of the aame kind.• 

A mercantile eatabliahment ia derined aa •any place 
where goode, ware a and merchandiae are of fered f or • al.e ." 
Ball enti,ne Law Diet. page 61.0, cit ing l ts A .L.R~e 542. 

Af'fi.rming a decree enjoini ng the violatioh of reatric
t i ona in a deed, the Supreme Court of Yaaaachuaetta , saidz 
" The aale of oil• tirea and other automobile access ori es i n 
the buil di ng was plainly a use f or a mer cantile purpose." 
Abbott et a l Stei gman 161 N. E. 596, 597. 263 Yaas. 686. 

Said Section 13218 specifically include• •garages". 
Within the above de~initiona. the aelling of automobile parta. 
aceesaOl'"li es. gaaoli ne. oil, tires. equipment and many other 
related articles by garagea. or b7 f illing ata1;iona• regard
lea• of their other tunctiona. brings them w1tbin the claaaif1-
cation ot the general worda •mercantile eatabliahment" 1n 
a aid Section 13218. We belie'Ye the leg1alatur. 1ntendad the gen
eral worda •mercantile establishment• to rerer to and include gar~ 
d tl2n81 d b - ldld. A. nn1~ ltaUon 1a mmit..tl7 b aame kind. ot 
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t h ing as a garage. a part of the f uncti t ns of which are 
the same as those of a f i l ling atation. That t hey are 
t h i nga of the same kind is illustrated by cases whi ch 
hold that the term "garage" includes a fi l l ing station . 

The Supreme Court or New Jersey. in Northern New 
Jersey Oil Company v . Board of Ad justment , .142 Atl . 557, 
558 • 6 W. J . · Misc . 698, (1928 ) aa idl 

"The cont ention of the prosecutor 
is that the prohibition a gainst 
garages does not apply to a gasoli ne 
service station . The word ' garage' 
has been adopted i nto the hnt,lish 
l anguage from t he 1-~x·ench. It nteans 
' a stati on i n whi ch motor cars can 
be she ltered. stor ed . r bpaired, and 
made r eady for use .' Until a few years 
ago. the gasol ine service s tation 
was not known . The ser vice now ren~ 
dered by it was t o be f ound onl y a t 
garages . There are dif f ere nt k i nds 
of garages . At s ome machines can be 
f urni shed wit h gas and oil . At others 
repairs ar e made . At others c ar s ean 
be stored or hired . All those pl aces 
are referr ed to as garages . In view 
of t he f act t hat gasoline would be 
furnished at the building which tbe 
prosecutor desires t o erect, we deem 
t hat i t is a ga.r a ge within the meaning 
of the ordinance. Upon t his ground 
we thi nk tha~ the action of the board 
of ad justment should be affirmed . " 

The same court held that a filling stati¢>niawith1n the 
meaning of the word "garage" , in Wilinski e t a l v . Haddon 
Twp . 153 Atl . 97, 9 a . J. Misc . n. l40 (1931) . 

The two cases las t mentioned c onstrued zoni ng ordinances. 
and are analogous to t he situation here c onsidered because 
both involved c onstruction of a sta t ute enact ed under t he 
police power . 
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As to the nature of t he buaineaa of a filling 
station establishment, in some caaea i t may appear 
that the owner bought crude products to sell a gain 
at • aid establishment after proceaaing. Regarding 
a t ranaaction parallel in principle, the Supr eme 
Co~t ot Missouri said: 

"It is 1ar~terial that the defe~
dant, by his l abor, change d the form 
of the goods sold. It he dealt in 
sell ing them at a store, stand or 
place occupied for that purpoae, 
he is a merchant (tor the purpoae 
of this act) J and it ia alao iBDa
terial that the s t ore, stand or 
place may have been alao occupi ed 
for some other purpoae . " 

St ate vs . Whittaker, 33 llo . 457, l.c . 459 . 

"If he keeps at a store , stand or 
other place , in stock articles manufac
tured by h i r: for sale in the ordi-
nary course of trade , he is a me~
chant." 

ltanaaa City v . Brewing Co., 98 lio. App . 690, l.c. 5H, 
73 s . w. 302. 

8 The manufacturer of a patented 
article, who also aella it 1n the 
uaual courae of buaineaa 1n h1a store 
or factory, would probably come 
within the exception of aec. • 
(exempting merchants)". 

Ozan Lumber Co. v . Bank, 207 u. s. 251, 28 Sup. Ct . 89 , 
52 L. Ed . 195. 

The buainess of a mer chant is mercantile, and the 
plaQe wher e it 1s . c onducted is a mercantile establishment. 
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FrGm all the foregoing, it is c lear that a f ill ing 
station i s incl uded in the term •mercantile establishment" . 

But irr·espeeti ve of the general worda "me:rcantile 
establiQbm.ent" . in said Section 13218 . upon thie authority 
of .Norther n N. J . Oil Gompany v . Boa1·d of a djustment . 
s upra , ~d uilinsk1 et al v . Haddon Twp •• supra, t he Com
missiun~r of Labor and Industrial Inspection has t he risht 
to inspect f illing stations . because t hey a1·e :incl uded 
in t he t erm "garages" • wh i ch is one of the specific worda 
in s a id Sect ion 13218 . 

III . The duty Q!. i nspection imposed upob the ~
missioner of Labor ~ Industrial Inspection ~-~ction 
132 l 8 U, not aff ected U. Section 13399. ~· ~~ Which 
imposea .! di fferent duty E! 1napection upon ~ State .Qll 
Inspeetqr . 

The l e tter or Mr. J. P. Greve. dated September 18 , 
1939, stateal "The forego :J.ng cons t ruct i on 1e supported 
by the f act that the Missouri legislature enacted a specific 
statute , namel y, Secticn 13399, relative to the i nspection 
of pr emises at or on which gasoline and motor vehicle fuels 
are kept~ and ~old at r etail . There c ertai nly was no occasion 
for the enactment of said Section 13399 1f Section 13218 
authorized t he inapeetion of f illing sta t ions . Certai nl y, 
the legiala ture d i d not i r·tend to i r. ;.pose upon two separate 
departments of the state government the same d~ty of ins pec
tion . " 

. Sdction 13218 • R. S. 1929 , Mo . Stat . Ann . page 4779, 
has alre~dy been quoted . 

Sec tion 13 179 , It . s . 1 J29 . tl0 • ~tat . Ann . page 4 765 , 
provides: 

" The ob ject of this depar tll'lent s ha ll be 
to col l ect, assort. systematize and pr e sent 
in annua l r eport to the governor, to be 
hy him transmitted biennial l y to the general 
assemb l y , stati s t ica l details and informa
tion r e l ating to all depar tments of labor 
in the state, especially i n its relat i one 
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to the commercial, industrial 
s oc ia~, educational and san itary con
dition of the l aboring classes and 
to t he permanent prosperity of the 
productive industries of the stat~.• 

Th• provision. of Section 13399, R. s . 1~9, Mo. 
Stat. Ann. page 4324 area 

"It is hereby made the duty of the 
inapector of oils, 1n addition to }-ia 
other duties, either 1n person or bJ 
deputy or spac i al agent, a t least 
once in every a1x months. to minutely 
and carefully inapect and examine ail 
preaiaea 1n this state at or on whieh 
gasoline and motor vehicle fuels are 
kept and sold at r etaila Provided . 
such sales at auch pre~aea shall 
aggregate on an average, more than 
two hundred gallons monthly. And 
it is hereby made the duty of said 
inspector, his deputies and special 
agents. to examine the surroundings , 
environments and construction of s ld 
pr emis es and see the same are kept 
in such condition as to be r easonably 
safe fr om fi r e and explosion, and npt 
likely 12 cause injury to adjoining 
property ~ lQ. ~ travii'ing public." 

From said Sections 13179 and 13218, we s •ther the 
opinion that the duty of inspection ther.e 1mpbeed haa 
reference chi efly to the welfare of the •laboring claasea". 
Section 13399 is chi efly concerned with prevention of 
"injury to adjoining property or to the traveling public" . 
Any reference therein to the welt'are of t he •;~~boring 
cluaea• ia only by r emote inference. While 11 t is true 
that ~der Sections 13218 and 1.3399, the aame prelliaea 
may- be inspected by t wo different departments~ the two 
inspection• are of a d1at1nctly different natUre and 
purpose. We believe the legislature did not intend to 
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subat1 tute the reaote 1nterential protection to the •labor
ing claaaea• provided by Section 1SS99 for the salutary 
benefit• which accrue to them under the adm1n1atratior. or 
the Commissioner of Labor and Induatrial lnap$ct1on, and 
which are safeguarded by the inspection required by Section 
13218. 

"There 1a no express r epeal of the ~rior existing 
law, and I do not think the language 1a suff icient to produce 
t hat r es ult by i mplication. * ~ The sett led rule of con
struction is that if by any f air interpretation all the 
section• can stand together, then there is no r epeal by 
implication. ~ * ~ The law d oes not favor repeals by 1m
plication." McVey v. KcVey 51 Mo. 406, i.e. 420. The 
p~~s it~ applicable to filling stations are applicable 
to bulk stations, because tney are part of the •~ ultimate 
tranaaction. Having the right to inapect, the Department 
of Labor and Induatrial Inapection has a right to collect 
an inapection tee, under Seot1on l3219a R. s. 192~, Mo . 
Stat. Ann. page •779. 

C ONCLUSI o:, 

It ia our opinion that the Depart.ent of Labor and 
InduatrSal Inspection baa a right to t napect and collect 
an 1nap•ct1on tee rroa gasoline filling atat1oh8 and bulk 
plants. 

Ai>rHOVED a 

w. J. Bur..xE 
(Acting ) Att orney General 
!lli sRT 

Ueapectfully submitted, 

LAWHENCE L. ?HADLEY 
Aaaiatant Attorner Gener al 


