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ATION· AND : Unless drainage , levee and special ~provement 
districts have protected their ~nterest.by 
paying the general taxes or redeeming before 

,ENUE I • • 

the third general tax sale, they have thereby 
lost their claim for as s essment s for the parti­
cular years involved . Also they must redeem 
the certificates of purchase as provided in 
Sectijn-~9£3£1 s~s~~ as a condition precedent to 
~ - the foreclosure of their lien. 

Mr . Al vinJ Smyth 
Treasurer & Ex-officio Collector 
Stoddard County 
Bl oom£1eld, Missouri 

Dear l:r. bmyth: 

!we desire to acknowledge your letter ~f August 
5 , 193~ , ~hich is as follows: 

I " A few days at o , I received a copy of Senate 
Bill No . 311, ~ending the Jones- Uunger Law, and 
I amtdvised that this bill has been s igneq by 
the overnor and will become operative befqre the 
Nove er sales. 

i

"In reading Section'9963f of this &LleEnt, 
I no ice the .following sentence: ' But no ainage ,. 
leve or any other special improvament dis rict 
shal foreclose ita lien against any prope~ty sold 
unde~ this act until it has redeemed as prqvided 
herej.n.' It 1a preaumed, of course, that tlhis 
applies only to first and second sales , there 
beiD$ no redemption p eriod after a third sale. 
lfu eyer, this provision, coupled with the ~act 
that hereafter there ill be no redemption 

1

per1od 
after a third sale , immedi ately raises a couple 
of questi~ns regarding conflicts between sales 
for ' eneral taxes and sales for drainag e t~ a 
for lhe same years . 

"As an example, we shall say that a t7:oaot of 
land in a drainage d istrict is offered at ~rd 

in llovember , 1939 under th~ -·re~nded,.7oiies­
r law for the years 1935, ~ o. 1~37 ~d 

At the aame time , a auit rendi!l£ 1n C1r-
cui t l.ourt on the drainac e taxes 1 or tile aaput 
year • At the Jonea- NUll[,er sale , this pro rt~ 
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is sold to the ~ghest b i dder and a deed ~ediate­
ly i esued, as provided in Section 9953a of Senate 
Bill ·No . 311. There being no redemption per~od, 
does t he issuance o~ the deed under t he Jones-Mun­
ger aale nullify t he lien of the drainage ~!strict 
and bar further action or ~oreelosure undet the 
pend~ng suit for the drainage taxes? Alaot will 
Sectl1on 9963t require the drainage districts to re­
deem certificates is8ued in 1937 and 1938 in order 
to pursue to foreclosure suits already fi led on 
drainage taxes for the same years for which the 
cert1ficates were i ssued? I have a number of 
drainage tax auits pend~ that come under this 
cln~ification and there i~ a question in my mind 
as to whetheJ> or not I s~~l have the right to 
foreclose under these su~t~ ' after S~nate B~ll No . 
311 becomes effective unless the outatand1~ certi-

/f i catea are redeemed by the several drainage dia­
tr1clts involved. · 

"Your opi nion on these quest i ons will be very 
much appreciated. " 

Sect~on 9963t of Senate Bill No . 311 of the 60th General 
Assembly of Missouri , is .as follows : 

"Any drainage , levee or any other special improve­
ment district having a lien on any land or lot , 
upon which there has been i ssued a certific;ate 
of purchase , may, if authorized by the law creat­
ing such drainage , levee or other special i mprove­
ment distric t , at any time within the period of 
redamption applicable to any certificate ot pur­
chas~, deposit with the collector the amo~t 
nece~sary to redeem such lands . Upon any $uch 
depo~it the collector shall give immediate notice 
t hereof to t he bolder of the certificate ot pur­
chase . But no drainage, levee or any other special 
improvement district shall foreclose its lien ; 
against &Jl:y property sold under this act until it 
has redeemed as provided herein. The hold~r o~ 
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auch certificate of purchase shall then s~render 
aaid certificate of purchase to the collector. 
who _,hall pay to the holder of the certificate 
the money so deposited by auch drainage. levee or 
other special i mprovement district. In ca,es to 
whicp t hia section is applicable said cert~ficate 
of purchase shall not be cancelled but sha+l be 
cons~dered as legally assigned to the drai~age. 
levee or other· special i mprovement distric~ mak• 
ing t he deposit as hereinbefore set forth ~d shall 
be delivered by the collector to auch dist~ict. 
noting t hereon compliance with this section. Any 
such certificate may then be redeemed as provided 
for i n this •ct from any such drainage, l eTee or 
other spe41al tapro•ement diatrictf if not redeem­
ed, then any such dra~age . levee. or other apecial 
improvement district ab&ll be entitled to • col• 
lector'• deed, in the aame mann~r and undet the 
aame conditions as provi ded f or in thia act as to 
othe~ holders of a certificate or purc~ae, .• 

Section 9952a of Senate Bill No . 94,• Laws of Uiasouri 
for 1933 1a. in part. as followaz 

"All, lands and lots on which taxes are del+nquent 
and !unpaid shall be sub ject to a~le to dia~barge 
the :lien for said delinquent and unpaid ta~a as 
pro~ided for in this act on the firat Monday of 
November of each year, and it shall not be 
necessary to include the name of the owner • mort­
gagee• occupant or any other person or corpora­
tion owning or claiming an interest in or 1;o any 
of sa id lands or lots in the notice of such aaleJ 
* * it * • 

Seot,ion 9956•• t hereof ia. 1n part. as fol.J,.owsa 

""The owner or occupant of any land or lot sold 
for taxes. or any other persona having an inter­
est therein. may redeem t he eame at any time dur­
ing the two years next .enauing, in the following 
mannerr * * * • 



MJ'. Alvin Smyth August 9 , 1939 

. 
Sect on 9953& of Senate Bill No . 311. supra, is as follower. 

"Whe~ever any lands have b een or ahall her4fter 
be ·offered for sale :for delinquent taxea1 ~ntere.st, 
pena~ty •nd coste b7 the collector of the ~oper 
coun~y for any two success i ve years and no pe.rs.on 
shal have bi d therefor a au. equal to the delin­
quen taxes thereon, interest• penalty and co.sts 
prov~ded by l~w 1 then such county co.llecto~ shall 
at t e next regular tax sale of lands for <:fel1n• 
quen taxes. sell same to the highest bidd,r7 and 
thep shall be no p eriod of redempt~on• from such 

t o s'jleh sales but the purehaser at· such sa e s 
shal ll be enti t l ed t o th-e immediate 1ssuanc and 
delivery of a co.llector' s deed. If any la da or 
lots are not sold at such third offering• ~hen 
the follectol', in his discretion, need not 1aga1n 
advertise or offer such lands or lots for •ale oftener 
than once every f i ve years after the th1rd£1offer-
1ng 9f such lands or lots. and -aueh off eri s).lall 
toll! the operation of any applieable statu e of 
lim1~at1ona. A purchaser at any sale suba.quent 
to the third offering of any land or lot~ 4hall be 
enti led to the ~ediate issuance and delivery of 
a eo lector's deed and there shall be no p~r1od of 
rede: tion .from .eu-ch aale&J provided"~ howet er., be­
fore any purcl".J.Sser at a sale to which th1·a 

1 
section 

is a p licable shal~ be entitl~d to a colleqtor!a 
deed it sha~l be the duty of the eolleotor Jto de­
mand and t he purchaser to pay, in additio~ to h1a 
bid • all taxe s due and unpaid on sueh landfor lots 
that b6came due and payable on auch lands r lots 

·subs~quent to the date of the taxes i nclud in 
suchl advertisem.ent and sale. 

win ~he event the real purchaser at any sa e to 
whic this seetion ia applicable shall be he owner o.f 
the ands or lots purchased, or shall be o ligated 
to pa~ the taxea for the non- payment of w ch such 
land~ or lots were sold, then no collecto • a deed 
shall i ssue to aueh purchaser. or to anyon a-ct11lg 
for ~r on behalf of such purchaser, w1 thou pa~ent 
to t e collector of such additional amount~·~ will 
disc ge in .ful l a l l delinquent taxes , pe ty, 
inte .est and coats . • 
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Seotton 9953a,. supr a , provides that t here aball be no 
period of redemption from t he sale of lands at ~ general State 
and County. t hird tax sale. 

I 

Section 9963f, supra , provides t hat any dr~&~inage, levee 
or improvement district mal redeem from the cer~ifioate hol­
der of a ~eneral tax sale 1f authorized by the law creating 
such drainage, levee or ot her special ~roviiiiirit"CCistrlct 
at any t~e within the period of redem~on . app]icible to any 
certificate of purchase. 

The ~derao~1·ed part of the above aeotion ~· eonstrued 
by the Spr ingj'ield Court of Appeals in the case of Drainage 
District Ho. 23 vs. Hetlage~ 102 s. w. (2nd) 702, 709 wherein 
the court aayaa 

" Ordinarily, the holder of an inferior l ien bas 
the r ight of redemption where it is not ma4e a 
party or not served in a suit by t he bol der ot 
a au~erior lien to f oreclose ita l ien. * * * 
Section 10?66 thereof expressl y grants c irguit 
court drainage distri cts the r ight , under cer­
tain circumstances, to bid on real estate off er­
ed for sale for state and county taxes and the 
right to redeem, but no such power or autbQritz 
.!! vpsted b)' said section in county court dls-
tric~s. *· * *-w-- · 

Prior to the enactment ot Senate Bill 94 many cases were 
decided by the court on the question involved. In Little 
River Drainage District vs. Sheppard, 7 s . w. (2d) 1013, the 
court said (p . 101~)1 

"The l ien for state and county tax shall be para­
mo~t. The statute doea not say that it stlall 
necessarily destroy the district lien f or ~pecial 
taxes. The pla~tiff district, according to the 
stipulation and finding of t he trial court , waa 
not ~ade a party to this proceeding. No p•rson 
or corporation can be affected b7 a proceeding to 
whi ch he or i t was not made a part y , arid that ap­
pl 1•• to tax euits. For instance, the sta~e's 
lien for taxes is superior to a prior mortgage 
lien, and a sale .under such tax lien conve1• 
tit~e to the purchaser .but does not affect the 
mortg• gee 's right t o redeem." 
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In said aui t the court held that because tlle drainage 
district was not made a party to the tax suit that said suit 
would notthave the effect of extinguishing or satisfying 
the drain ge distri ct's lien. However, the couft made thia 
pointed o servation (p. 1014) . 

"If t he distri ct had been made a party to the 
proceeding with an opportunity to meet and pay 
the general taxes at the time, a different ques­
tion would be presented for consideration. " 

• 
Also[ in McAnally v. Little Ri ver Drainage Dist. et al., 

28 s. w. 2nd) 650, the Supreme Court of Misso~i, en bane, 
made t hi s r ema r k : 

"Sinc e the ruling in Little River Drainage Dis• 
tri ct v. Sheppard, 320 Mo . 341, 7 s. w. (2rtd) 
1013' reapondents concede they lost their ~ien 
for delinquent annual installments l evied prior 
to the levy and subsequent sa~e o~ the land in 
ques~1on for state and county taxea for th~ 
year 1926. • 

In case of Holly vs. Rolw1ng, 87 s. w. (2nd) 651, in en­
forc ing a general tax lien a levee and drainage district were 
made parties defendant , Judgment was rendered against them 
and the land sold. Construing t hei r rights on this record, 
the court said : 

" ~ * * Since the diatri ct had its rights and 
re~edies as fully set out in aeetion 10766, 
supra, and stood by and did not protect ita 1n­
tereat as specifically Provi ded in the sta~utes, 
it t i ereby lost its claim for taxes for t~ 
particular years involved. This does not mean 
that the d i strict has lost any other rights, or 
that the landowner may defraud the d1stri c1Js by 
lett ing his land be sold for genera l taxes and 
have i t bought by a fr i end and afterwards ~e­
turned to t he ori ginal owner , as cl a imed bJI 
defendants here . The statutory provisions clear­
l y &J)ner that argument . The districts may have 
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protected their interests b7 paying tll* 
general taxes, and thereb7 precluded ~ 
such fraudulent act on the part of the 
l.andowner as has been suggested here . It 
might under some circumstances be some 
burden on t he part of t he drainage or 
levee districts to uae their tunda torr a 

,while in paying the general t axea, but~ 
they were organized under auch provis1 na 
of the statutes, and if the lands invo ved 
are not of such value to justify the dl1a­
trict in pa~ the general taxe5 to pro­
tect the liens, of ~he districts, then 
under auch condition there would be n~ 
thing lost to atand by and let the lands 
be sold for general taxea. But the coPdi• 
tion was not true in thia instance, an~ 
as a general rule it is not true . Certain·· 

I ly the lands in these district• are al~ays 
worth more than the general ~ea agaihst 
them, and the d i strict's rights and thit 
rights of the bondholders may be proteet­
ed if the board of supervisors will be 
vigil~t in acting under the rights given 
by th~ statutes. • 

Under the provision of Senate Bill No. 9-', ~upra, and 
Section gg52a, thereof, a notice being g iven as ~herein re­
quired. nq owner, mortgagee , occupant or any oth~r person or 
corporation .owning or claiming an intereat in or to any ot 
aaid lands or lots in the notice of au.ah sale coUld establiah 
that there was not due process. · 

CONCLUSION 

Ther~fore, it i s the opinion of this depar~nt that un-
1. eas drainage , levee and spEtcial imp-rovement dis ricts have 
protected their interesta by paying the general axes or re­
deeming before the third general tax sale. they ve t hereby 

.· 



" . . -

tir. Al. v1n Smyth - e - A~t 9, 1939. 

loat their claim for assessments for the particular years 
involved. Also they muat redeem the cert1f1cat•s of purchase 
as provid~d in Section 9963f, supra, as a condition pr~eedent 
to t he forecl osure of their l i en. 

Respectfully submitted* 

S . V. !..EDLING 
Aasi stant Attorney Gen~ral 

AP PROVED: 

J. E. flytoR 
(Acting ) 4ttorney- 0eneral 

SVM (L8 


