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TAXATION : Rural Electrification Asso 
SAUS TAX : 
ltUHAL .l.!.I..ol:!:C'I.' lUFICATION 
ASSOCIATIONS : 

which purchase current at Thol esale 
should colle ct t h e sales t ~ from 
their membe r s or consumers to whom 
~t~h~e~~s~e~l~l~c~u~~~r~e~n~t~·~------~---------"' 

April 15• 1940 

FIL ED 

Honorabl e Forrest Smith 
State Auditor 
Jef ferson City, Missouri 

Attention& r . J ohn H. He 

Dear Sirz 

This is in reply to yours of recent date whe 
in you call our attention to an opinion of t his dep 
ment dated September 10, 1 937• written to Honor able 
Snyder, Attorney at Lsw, Palmyra, Missouri, 1n which 
opinion we held t hat t he City of Pa~yra should coll ct 
the 2% sales t ax on electri c cur r ent and ener gy that it 
sells to the s aid Missouri Rural Electrification Co
Operative Ass ociation and t hat said Association is 
user and consumer of suCh current and energy and is 
liable f or t he payment of t he tax. 

In your statement you call our attention to 
the recent ruling of the Supreme Court of Mi s souri i 
the case ot Berry- Kofron Dental Laboratory v. Forres 
Sm1 th• et al., decided at the January Term. 1940• 
which ia not yet reported. On the question of use 
and consumption, the court in that case s aidt 

"* * * The tax is i mposed only upon 
ealea •for use or consumption and 
not for resale in any form aa t angible 
personal property.• By statute. Sec. 
665, R. s. 19291 Mo. St. Ann. Secti on 
655, p . 4899, wo~ and phraaea are 
to be taken 1n t heir ordinary and 
uaual sense. except that •teChnical 
words and phrases having a peculiar 
and appropriate meaning in l aw shall 
be understood according to their 
tee~cal tmport.• We h ave said• 
•one of t he cardinal r ules of statu
tory intftrp-ret.ation and construction 
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is that words 1n common u se are t o 
be con s trued in their natural, pl ain, 
c:•nd ordinary signification and ac
cept aticn .• Bellerive Inv. Co. v. 
Kansas Ci t y, 321 I,Jo . 969, 989, 13 
s. VI . 2d 628 , 638 (14 ) . · The word s 
•use ' and 'consumpt i on ' a r e not 
technical nords having a peculia r 
meaning in l aw but words in com-
mon use end as employed in the 
statute must be given their plai~, 
ordinary mean ing. 

" r.ebster 1s New International Dicti on
ary, 2nd Ed~ , define s the noun ' use ' 
as ' Act of empioying anything, or 
stat e of being employed; appl i cation; 
employment, as the use of a pen; his 
ma chines ~rein u se; ' ' The f~ ct of 
being used or empl oyed habitually; 
usage , as , t he wear and tear re
sulting from ordinary u se .• Other 
sugLestive definitions do not s eem 
her e appropriate . Consumption is 
defined as ' Act or process of con
suming; waste ; decay, destruction; 
also the using up of anyt hing, as 
food , heat ·or time .• ' Consume ' 
is defi ned as meaning to destroy t he 
s~bstance of--to u se up , expend, 
wa s t e ,--t o eat or drink up (f ood ) . 
Defining t h e word •use• as employed 
i n a statut e i mpos ing a ret ail ers ' 
occupati on tax t l::.e I llinois Supreme 
Court s a i d in Revzan v. NUdelman, 
370 Ill. 180, l b5 , 18 N. E. 2d 219, 
222, ' As employed in the sta tut e 
here under consider ati on "use" means 
a long-continued possession and em
pl oyment of a t hing to the purpose 
f or whi ch it i s adapt ed, a s distinguish
ed from a possess ion * * * t hat is 
merel y temporary or ovca s ional . The 
user or consumer contempl ated by the 
statute is the ultimat e us er or con
sumer who. will use t he arti cles as 
long a s they l ast or until he desires 
t o do away wit h t hem. ' " 
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The Missouri Sales Tax Act , wh1ch was ~eenac 
in 1939 , Laws of Missouri 1939• pabe 859, subsection 
( g ) defines t he term "sale at r etail8 as follows z 

• ( g ) ' Sal e at r etail ' means any 
transfer mude by any person en-
gaged i n business as d'fined here-
in of t he ownersh i p of, or title 
to, t angibl e per s onal propert y to 
the purChaser , for use or consumption 
and n ot for resale in any f or m as 
t angi bl e personal property, for a 
valuable con s ideration. \Vhere neces
sary to conform to t he context of 
this Act and the tax ~posed t hereby• 
it shall be construed to embrace: 

.* * * * * * * " 
This is t he same definition of t he foregoing t erm a s 
was contai ned in t he 1 935 and 1 957 Sales Tax Act . 

The word "busines s" is defined at page 858• 
subsection ( c) as follo~st 

"'Business' i ncludes any activity 
engaGed in by any person, or caused 
to be 'engaged in by h in1, with t he 
object of gain, benetit or advantage , 
either direct or indi r ect and t he 
classifi cation of v:hich ousiness is 
of suCh character as to be subject 
to the terma of thi s Act . * * * * • 

This is t h e s ame definition of the ~ord 8 bua1ness• as 
contained in the 1 935 and 1 937 Sal es Tax Act . 

It will be noted that i~ t he Rural Ele otrifi c tion 
Associati on engat.;es in an activity with t he object of 
glin, benefit or advantage to its members then under 
the Sales Tax Act it would seem t he Act woul d include 
i t s t rensaotiona within its provisions providing it 
makes sales to the user or consumer of electri cal cur 
rent . I t will be not ed t hat under t h e definition of 
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t he term •sale at r etail• it was intended t o apply t 
that transaction whereby the property is aold tor 
final use or consumption and not for reaale in any 
tor.m aa tangible per s onal property. 

When the foregoing opinion waa rendered• the 
State Auditor• by virtue ot the Sales Tax Act• had 
promul.gat ed Rule Number 38• which waa to the e1'fect 
that where a club• such aa a country club and aim1lar 
organisation•• were not open to t he general public, 
are deemed to be the ueers and conaumera of the goods 
which they pur chase and reae·ll to their meabera and 
that sellers ot auch aupplies to auoh clubs ehould 
collect and remit t he tax t hereon. The conc~uaion 
arrived at Ln t he foregoi ng opinion Yas baaed oh t he 
t heory that t he Rural Electrification Association 
and ita aet-up waa analogous to that ot a club and, 
therefore, the peraon or t1rm WhiCh aold electrical 
current to tbe Eural Electrification Association to 
be distributed ahould collect the tax on that trans
action. 

J.ga1n reter~ing to the de1'in1t1on or the 
term •buaineaa• and appl~ this definition for t he 
purpose tor whiCh the Rural Electrification J.ssociati 
are formed, it woula aeem that these aaaooitiona are 
formed tor a different purpose than that o:t an o·rdina 
club in that they are f ormed tor t h e purpose ot ga i n, 
benefit and advantage. 

And referring to t he 4etWt1on ot t he term 
waale at r etailw it would aeem that the individual 
member of the aaaooiat1on, in view ot the rulLng in 
the Berry-Ko1'ron Dental Laboratory v. Smith et al., 
aupra, would be o1a•sed aa the ultimate consumer 
more appropPiatel7 than would the aasooiation itself. 

In 1939 the Genoral Assembly o1' this Stat e, 
by House Bill 56?, Laws of Missouri 193t, page 298, 
enacted legislation pert a1n!ng to t he Rural Electri
ficat i on Aasociationa whicb authorised theae aasociat ana 
to incorporate and do buaineas Te%'7 much in the same 
manner aa other corporations do 1n this ata t e. Their 
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actiTitiea- however. were limited to the sale and 
distribution o~ electrical current . From a reading 
o~ this act it will be aeen that the lawmak~r• did 
not consider these organizations as cluba 1n the 
ordinary term as we re~er to cluba but they oonaide 
ed them aa a businss corporati on operating tor gain• 
benefit or advantage. 

Under our general law it cannot be success ly 
contended that a peraon who makes a purCbase ~rom a 
corporation ot wh1ah he ia a member would be exempt 
.from paJing sales tax on articlea which he purohased 
for use and consumption. So applpng t he same r ule 
the ~act t hat a person is a member of t he Rural Ele 
trificati on Association• if he is t he use r and con
aumer ot t he current which he purChases and the 
electrical association ia 1n t he business for gain• 
bene~1t or advantage . then that transaction would 
be the taxable tranaaction under the Sales Tax Act. 

We have made a diligent search of the report 
of the various stat es for a oase which is similar to 
the questi on here submitted and we t~ that t he 
Supreme Court Ln t he State ot Waanington in t he case 
of Peninsula Ltght .co. v. Tax Commission of Washingt 
56 P. (2d) 720• passed on a question si~lar to the 
one here under conaideration. In that case t he 
Pe~naula Light CompanJ pur chased electrical power t r 
wholesale from Tacoma and reaold it to constituent 
members at retail. This is very s~ar to the tr 
acti on which t akes p1ace betwe·en the City o~ Palm1ra 
aDd the Rural Electrification Association which waa 
r eferred to 1n t he foregoing opinion. In the Peni a 
Light Company casea supra• the court said& 

•• • * ~bia 1a certainly an activity 
which is engaged in with the object 
ot ga1na bene~1t. or advantage• 
either direct or indirect• under 
t he provisions of section l (7), aupra.• 

The term •busi neaa• • a a defined under the 
Waahington Act. ia almost identical with t he 4etinit on 
1n the ~ssouri Act. 
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The Power Company in the Washington ease pur 
Chased power at wholesale and distribut ed i t to ita 
member s without pr ofit over l~es built by t he ~embe a 
at a cost sufficient only to defray t he cost of t he 
distribution. Under t he Mis souri set-up the hural 
Electrification COrporations purchase po~er at whole 
sale and di stribute t he s ame to their members and 
others over linea built by the corporation at a coat 
su£ficient to defray the expense of distribution and 
to pay t he oper ating expenses and to pay t or the 
distribution sys tem within a certain period or time. 
So it will be seen that t he mode ot operation of t h e 
two companies is quite a1milar in so tar as they may 
be classed as doing business. that is. both or these 
companies would seem to be engaged in a commerci al 
business and activity for gatn. bene£it or ad~antage 
as is defined in the two acta. ~le 1n the Peninsul 
Light Company Case t he question as to where the retai . 
aal.e took place was not directly before t he court. ye 
as stated by the court in that case. 1. c. 721• and a 
stated lbeve hereinz 

•• • * This company buys electric 
power wholesale from Tacoma and 
resells it to its constituent me~ 
bera at retai l . • * * * * * * * • 

which in e:t'fect is to say that t he sale at ret~£11 of 
this current takes place when the Peninsula Light 
Company sella t he cur rent to ita members who, under 
the IU.ssouri Act and the ruling announced in the Ber -
Kofron Dental Laboratory Case, supra. would be con
sidered the uaer and consumer . 

CONCLUSION. 

From t he toregoing it ia t he opinion ot this 
department that when a Rural Electrification Co-opera ive 
Association purChases electrical current at wholesale 
and sella it to its various members and other parties to 
Who111 it is authorized t o sell such current that such 
members and said other parties under the Mis souri Sal s 
Tax Act would be considered the users and consumers o 
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the same and t hat the sale at retail of such cur rent oc
curs when the said electrical associati on aella the 
rent and energy to ita members and others to whom it 
authorized to sell t he same. Therefore . the tranaac 
upon which the sales tax should be imposed ia t he on 
in wh i ch the Rural Electrification Co-operative Asao 1ati on 
sells curr ent to ita members or others to whom it is author
ized to sell the same. 

Respectfully subadtted 

TYRL W.. BURTON 
As,istant Attorney Gene al 

APPROVED& 

COVELL R. imWITT 
(Acting) Attorney General 
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