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:"' % » " peST-DAYMED CHECKS: (1) The drawer of a post-dated theck given in |
/ Fondioni 20 ; : ~ payment of a pre-existing debt, which is not paid
’  on presentation, is chargeable under R.S. 1939, .
Sec. 1[695; (2) The drawer of a post-dated check
given for money or property who states that the
check is not good but will be good on its date,
and which is not paid on presentation, is chargeable
under R.S. 1939, Sec. 4695; (3) The drawer of a
post-dated cheg gfven to a sheriff in payment of
October2y, 1949 an execution, which is not
paid on presentation, is
o chargeable under R.S. 1939,
FILETD | see. 4695. sheriff should not
~ | accept post-dated check in pay-

Mr, Christien ¥, Stipp | ment of execution.,
Prosecuting Attorney | _

Carrollton, Missouri / b
r7
7Y

This department 1s in receipt of your recent request
for an official opinion upon three questions which will be
considered by us in the order in which they have been sub-
mitted by you.

e

Dear Sir:

I.
Your first questlon ls:
"racts:

Defendant owed prosecuting witness
$190,00, On Mereh 27, 1949 defendant gave
to witness his check which was as follows:

Chillicothe, Mo., March 27, 1949
Chillicothe State Bank
_Pay to the order of (name of witness) $190.00
" one hundred ninety and no/100 Dollars
Hold to July 15th Signature of defendant,

It was understood by both defendant and wit-
ness that defendant had no money in the benk
at that time, but defendant told witness that
on July 15th the check would be good, Defend-
ant accepted the check as payment for the
amount due him and relled upon defendant's
statement that on July 15th the cheeck would
be good, On July 16th the check was presented
for payment and not paid by the bank because
there was no account, Defendant has had no
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money in or eredit with the bank from
before January 1, 19.9 to date. About
Pebruary, 19Kg. defendant had given
another check to another party which was
not paid by the bank because there was
no account,

questions:
l, Has a cr%me been committed by defendant?

2., 1If so, uﬁder what section can he be
charged} -

3. Can defendant bg charzed under Sec. L69L,
R' 3 . MG-Q 1939"

#We have here a 3uastion involving what is commonly called
a "post-dated check. For a definition of such a check we
direct your attention to the following excerpt from the opinion
(1934) of the Missourli Supreme Court in the case of State vs.
Taylor, 73 S.W. (2d4) 376. There, in this connectlion, the court
stated:

" # % A postdeated chieck 1s thuas defined
in 7 C(J. page OTL4: 'A post-dated check
is one containing a later date than that
of delivery. The presumption is that the

~maker has an inadequate fund in the bank

~at the time of giving 1t, but that he will
have enough at the date of presentation.
Such a check is payable on or at any time
after the day of its date, being in effect
the same as if it had not been issued until

that date.!

"Concerning the presumption that the maker
of & postdated check has an inadequate fund
in the bank at the time of giving it, but
that he will have enough at the date of pre-
sentatlion, Corpus Juris cites Clarke National
Benk v, Bank of Albion, 52 Barb, (N.Y.) 592,
which thus states the rule: 'Post-dated
checks are instruments often used, and their
nature and character are well understood by
bankers and the trading community. By all
such persons it 1s regarded that the drawer
is not in funds at the bank on which he draws
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his cheek, when he makes and delivers the
same, and does not expect to be, until the
arrivel of the date inserted in the check,'"

From the above definition of a "post-dated check" it
seems clear to us that the check described by you in Guestion
No. I quoted above ig a "post-dated check," and thus comes
within the scope of the law relating tp such checks.

We are now concerned with the matter of the eriminal
liability, if any, of one who glves a post-dated check which
is not honored upon presentation, when such presentation 1is
made upon or subsequent to the post date. Agalin we call your
attention to the Taylor case, cited above, which in this con-
nection states:

"Nor is a postdated check outside the class-

es of instruments at which.section 4305,

(8ection 4695, Mo. R.S.A. 1939) R,S. Mo. 1929

(Mo, St, Ann, See. 4305, p. 2998), 1is di-

rected. Our statute covers 'any check, draft

or order, for the payment of money, upon any
bank or other depository.' The Californies
statute (FPen. Code, Sec. 476m) relates to 'any
check or dralft on a bank, banker or depositary
for the payment of money.! t should be noted
that the two statutes use the words 'check or
draft.' In the case of People v. Bercovitz,

163 Cal, 636, 126 P. 479, L4B0, 43 L.R.A, (¥.S8.)
667, the defendant sought a reversal of the
judgment founded upon a verdlet of guilty of
uttering a postdated check in violation of the
statute., He contended that a postdated check
was not such an instrument as was intended to

be deseribed by the Penal Code., Of this con-
tention the Supreme Court of Cdlifornia ob-
served: 'We are of the opinion that these

facts show the offense defined by section 476a,
Penal Code, and that it is altogether ilmmaterial
that the check was dated February 6, 1911, when
delivered during the evening of February L, 1911.
iven if we assume in accord with appellant's claim
that, by reason of the faect that the instrument
was postdated, it was not a "cheek" within the
meaning of that word as usad in section L7%a,
Penal Code, which we do not concede, it was clearly
a "draft," the giving of which under such circun=-
stances is likewlse inhibited by the section, the
language being "any check or draft."!
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"The court quoted the statutory definition

of the offense, and made this further conm-
ment: 'There is nothing in the language used
having the effect of excepting a case from the
operation of the statute merely because the
"echeek or draft" is postdated. It is essential,
of course, that there should be on the part of
one giving the check or draft both present
knowledge of the insufficleney of funds and ab-
sence of credit with such bank, ete., to meet
the check or draft in full upon 1ts preasenta-
tion, and an intent to defraud; but no reason
is spparent why both of thede elements may not
exlst as well in the case of a postdated check
or draft as in the case of dne bearing the date
of 1ts delivery.'"

e 4F % 8 b % 9 F 4 2 % % B H¥ 8B B2

"V. The guestion has been ralsed whether a
ostdated check is within the purview of section
305, R. 8. 1929 (Mo. St. Ann, Sec. 4305, p. 2998),

inasmuch as the payee of such a check, in accepting

it, relies upon the maker's proumise to do something
in the future rather than upon an assurance, express
or implied, that the check is good when given. To
this it may be answered, as in the California case

(People v, Bercovitz, supra), that there is nothing

in the languapge used having the effect of excepting

a case from the operation of the statute merely be-

cause the check 1s postdated. DBut a more complete

answer ig to be found in our own statutes. When
section 4305, R.S. 1929, was enacted in 1917 (Laws

Missouri, 1917, page 24i), the Negotiable Instru-

ments Law, enacted in 1905 (Laws of Missouri, 1905,

ps 243 (¥o. 8St. Ann, Sec. 2629 ot seq., D. 6&3 et

seq.)), was on the statute books as it is to-day.

Therefore, the General Assembly in 1917, in using

the word 'check' in the insufficlent funds statute,

had in mind the definition of a check given by the

Negotiable Instruments Law. That definition 1s as

follows: 'A check is & bill of exchange drawn on

a bank payable on demand. Except as herein other-

wise provided, the provisions of this chapter ap-

plicable to & bill of exchange payable on demand
apply to a check.' Section 2813, R.S. 1929, Mo.

St., Ann, Sec. 2813, p. 721.
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"A bill of exchange, which a check is de-.
clared to be, is thus defined in the
Negotiable Instruments Law (section 2754

ReS, 1929, Mo, 8t., Ann, Sec. 2751'-' Pe 706):

'A bill of exchange is an unconditional order
in writing addressed by one person tc another,
signed by the person giving it, requiring the
person to whom it is addressed to pay on de-
mand or at aifixed or determinable future time
a sum certais in money to order or to bearer.'

"It is to be lobserved that neither the defini-
tion of a cheack nor of a draft says aught
about a date The essence of a check and of &
demand draft 'is that the instrument is an un-
conditional order in writing to pay & sum cer-
tain in money on demand,

"Pursuing the Wegotiabléd Instruments Law
Lfurther in our research for what was in the
minds of the CGeneral Assembly when it enacted
section [, 305, we find that a check 1s & ne=-
gotiable instrument, Sectlon 2630, R. 8. 1929,
Mo, 3t, Ann, Sec. 2&30, Pe 3 Nelson v,
Diffenderfer, 178 lo. App. 46, 163 S.W. 2713

' John P, Mills Organization v, Bell, 225 lo.
App. 685, 37 s.w, (24) 680.

"Therefore, there are applicable to checks
sections 20L0-26L2, R. S. 1929, Mo. St. Ann.
Sections 2640-2642, p. 649, showing the com=
placent state of mind of the lawmakers toward
the true dating, antedating, postdating, and
nondating of negotiable instruments.

"Sec, 26l0: 'Where the instrument or an
acceptance or any endorsement thereon is dated,
such date 1s deemed prime facie to be the true
date of the making, drawing, acceptance or
indorsements, as the case may be.'

"Sec. 26Li1: 'The instrument is not invalid
for the reason only that it ls antedated or
postdated: Provided, this i1s not done for an
illegal or fraudulent purpose. The person to
whom an instrument so dated is delivered ac-
quires the title thereto as of the date of de-
livery.!
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"Sec. 204i2: ‘'Where an instrument ex-
pressed to be payable at a fixed period
after date is issued undated, or where the
acceptance of an instrument payable at a
fixed perliod after sight is undated, any
holder may insert therein the true date of
issue or acceptance, and the instrument
shall be payable accordingly. The in-
gsertion of a wrong date does not avoid the
instrument in the hands of a subsequent
holder in due course, but as to him the
date so inserted is to be regarded as the
‘h!‘uﬂ d&ts . ' !

"From the foregoing it should clearly ap~
-pear that the General Assembly in enacting
the insufficient funds act (section 4305)
not only did not exclude a postdated check
from the purview of that section, but that
it very difinitely meant to include it.

"These views are not changed by the theory
that a postdated check is merely a statement
of a future fact, promissory in its nature;
namely, that the drawer of the check will
heve on deposit in the drawee bank on the

date of the check sufficient funds to pay

the check., We are of opinion that this ob-
Jection falls within the rule of State ex

rel. St. Louls-San Francisco Railway Company
v, Daues et al., Judges, ete., 316 Mo. 7L,
290 s.W. 1,25, The question in this court up-
on review by certiorari of an opinion of the
S8t. Louls Court of Appeals was whether certain
statements made by a claim agent of a reailroad
company as an inducement to a settlement with
an injured passenger were misrepresentations
of fact or were merely forecasts of what might
happen in the future, and promissory. In de-
eiding that questlon against the relator rail-
road company, this court said (290 sS.w. 425,
loc, cit, haé): ‘The rule that a forecast of
what will happen in the future is merely:
promissory, and not a statement of existing
fact, does not apply, where the matter in-
volved is peculiarly within the gpeaker's
knowledge, 26 C. J. 1090; Wendell v, Ozark
Orchard Co. (Mo. App.) 200 S.W. 747, loc. cit.
749; Stonemets v, Head, 248 Mo, loe. cit. 252,
253, 15k 8.%, 108, A statement may be promis-
sory, or profipective, or an opinion in form,
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-and yet state a fact. The present rep-
resentation was that the Frisco Railroad

was going into the hands of a recelver,

and the plaintiff probably would not get over
10 cents on the dollars That implied a finane
cial condition of the Friseco Rallroad such

a8 would carry it into the hands of a receiver.
Theé agent was in better position to know

the facts about that than the plaintirf., That
was equivalent to saying that he believed it
from lmowledge in his possession, when in fact
he had no suech belliefl or lmowledgo, for he
swore that he did not say it.!

"The applicable statutes, sectioms 4305 and }306
Re Ss 1‘9)290(H°t 3t. m-.SQOSO ,+3 5"" l|.306. p,;? 2

2998, 2 have an element of tuturity in them.
Sectlon § provides that any person shall be
gullty of' a misdemeanor who shall make or draw

or utter or deliver, with intent to defraud, any
check, draft, or order for the payment of money
upon &any btnﬁ etcs, knowing at the time of making,
drawing, oto.. that the maker or drawer has not
sufficient funds in, or credit with, such bank
upon its presentation. It is a matter of comon
experience that in the normal course of business
most checks are not prountod for payment at the
instant time of or even upon the day of delievery
to the payees The test of sufficlency comes at
the time of presentations The maker of & check
may have on deposit, at the time of issuance of
a check, sufficlont funds to meet 1t. But he may
also have outstanding other checks at the time of
issuance of a particular check, which other out--
standing checks, by their earlier presentation
and nayment, wiil reduce the money on deposlt be-

" low the amount necessary to pay particular
check upon its later presentation. Of all these
conditions a drawer of checks must take account.
tA check of itself deés not operate as an assigne-
ment of any part of the funds to the credit of
the drawer with the bank, and the benk is not
liable to the holder unless and antil it accepts

or certifies the check.! Negotiable Instruments

rl." section 2817. ReSe 1929. Mo. 5t. Ann. Sec.
2817, pe 722."

' We would here call your attentlion to Sectlon L69l, Mo. Re S« Aey
1939, which statess



Mr, Christian F. Stipp 8+

"Every person whoi with the intent to cheat

and defraud, obtain or attempt

to obtain,

from any other person, or persons, any money,
praoperty or valuable thing whatever by means or
by use of any trick or deception, or false and
fraudulent reprcsentation, or statement or

pre se, or by any other means or instrument
or device, conmonly called 'the confidence
game, ' or by means, or by use, of any false

or bogus check, or by means of a check drawn,

with intent to cheat end defraud, on

a bank

in which the drawer of the check lmows he has.

no andl. or by means, or by use, of
tlon stock or bonds, or by any other

any corpora=
written

or printed or engraved instrument, or spurilous

coln or metal, shall be deemed gullty

of a

felony, and upon conviction thereof be punished

by imprionment in the state penitenti
term not exceeding seven years."”

This section quoted above has been inte
in the case of State v. Herman, 1062 S.W.(zd)rg;
court stated:

"As previously stated, the appellant

ary for a

eted by the court
3s in which case the

convicted under section L69l, R.S. Mo. 1939,
Mo. ReS.A. Sec. 69}, for obtaining money under
a false pretense. '# & & #as was sald in

the pase of State v. Pleckett, 174 No.

663,

74 s.w. 8L, the purpose of this statute was

to provide for a claas of false repre¢
not included in some other section de
the subject of the ordinary false rep

sentations
aling with
resentations,

It was Intended to reach a class of offenders
known as "confidence men," who obtained the

money of their victims by means of, or by the
use of, some trick or representation

to deceive. The very essence of the

designed
erime

denounced by section 2213 (now section L69l)

is that the injured party must have r

some false or deceltful pretense or d
/ parted with hils property.' State v.

Mo 156. loc. cit. 166’ 122 B.W. 701.

elied upon
evice and

o

From the above 1t i1s the opinlon of this department that the

drawer of the check described in your questi
a erime; that he 1s chargeable under Sectlon

No. 1 hast committed
95’ Mo. ReS<Ae 1939'
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that he 1s not chargeable under Section L69lL, Mo. R.S.A. 1939.

II.
Your second question 1sg

"When a person receives money or property or
other valuable things and, at that time,
ves & post dated check stating that there
8 no money in the bank at that time to p
_the check but that on the date of the che
it will be good, and, when presented, there
is no account in the bank to pay the check,
has a crime been committed?"

It 1is the opinion of this department that a crime has been
committed under the fact situation quoted above., We believe that
the proper section under which to file in this case is 5, Mo.
ReS«Ae 1939, because when the drawer of the check states at the
time of drawing the check that there is no money in the bank that
this negatives the intent to cheat and defraud which Section
Mo« ReS.Av 1939, requires. Under Section 469l, supra, the intent
to cheat and defraud must be proved as an essential element of
the offense. It 1s therefore the opinion of this department that,
as we stated above, a crime has been committed in this instance
and that Section 4095 is the proper section under which to file,

III.
Your question No. III 1is:

"A. received a civil judgment against B.

An execution was issued and the sheriff served
a copy of same on Be. B., on February 1lOth,
told the sheriff that he had some hogs which

he wanted to sell and that he would have the
money in a few weeks. B. offered to give the
gheriff his check to hold. B. gave, the sheriff
his check dated Pebruary 26th and told him that
he had no money in the bank at that time and
further told the sheriff that if he (B,) did
not pay the sheriff the amount of the check be-
fore that time that he would have the money in
tgo b:pk and the check would be good on Fe
26th." ‘ 5
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In connection with Part III of the request, it 1s asked if,
under the facts, the sheriff 1s gullty of any Ilmpropriety. We
are not exactly sure what you mean by the word improprie but
we do helleve that the sheriff did not act in accordance with law
- in a:cepting the check under the execution issued to him by the
cCourte

Section 1317, R.8.4,., provides that an execution should be
& fleri rfaclas against the goods, chattels and real estate of
the party against whom the Judgment is rendered., The statute then
sets out the form of the executlion 1sswed to the sheriff directing
him to selize the goods and chattels and real estate sufficlent to
satisfy the debt, damages, ete, It does not appear in the facts
of Part III whether the check received by the sheriff was made
payable to him or to the jJjudgment creditor, but in any event, we
do not believe that a post-dated check which was no good amounted
to the taking of goods or chattels of the defendant as prescribed
by the statute, sufficlent to pay the debt.

In reading other sectlons of Article 19, Chapter 6 pertaining
to executions and exemptions, 1t appears that the property takem
under execution should be of a type that lssubject to subsequent
sale to pay the indebtedness. We do not believe that a post-dated
check would fall within this category of property.

Section 1384, Re S. A+, provides as followst

i * 3 an{ officer to whom any execution shall
be delivered shall refuse or neglect to
execute or levy the same according to law,
or shall take in execution any property,

or any property be delivered to him by any
person agalnst whom an execution is issued,
and he shall neglect or refuse to make sale
of the property so taken or delivered,
acecord to law, or shall make a false
return of such writ, themn, in any of the
cagses aforesald, such officer shall be
liable and bound to pay the whole amount

of money in such writ specified, or thereon
indorsed and directed to be levied; and if
such officer shall not, on the retura of
such writ, or at the time the same ought

to be returned, have the money which he
shall become 1ilb1. to pay as aforesaid
before the court, and pay the same according
to the exigency of the writ, any person
aggrieved thereby may have his action agalnst
such officer and his sureties upon his offle
cilal bond, or may have his remedy by ecivil
action against such officer in default."
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soetien 1385, ReBedey providest

"If any officer to whom any execution shall
be dellivered shall not return the same ac~
cording to law and the command of the writ,
such of'ficer and hils sureties shall be liubla
to pay the demages sustained by such defauls
to be recovercd by the party ng%riaved by
action upon the af*&ninl bond the arrieer,
or by civil action against such officer."

. We beliove that the sheriff under the facts in Part III of
the rggusst would prohahly be 111b1¢ under soctiani 1384 or 1385
Wbo '

In the case of Trigg vs. Eurris. 49 Mo. 1?6. the sherifft
collected a warrant under an execution lasued to b the warrant
being on 1ts face an amount sufficient to pay the indebtedness.
For gome reason, the creditor apparently wag not pald what was

~owed him and the court in holding thet receurse could be hed

againet the sheriff on his bond, sald, le.c. 177

"The warrant was an instrument of evidence
of debt, which was capable of being selzed
. and leviod upont by the sheriff, and 1t was
his duty to colleet the money on 1t and
apply 1t to the execution when 1t cameinte
his hands."

% 3 & & & B &% 5% B

"I the sheriff received the warrant in
gatisfaction of the executlon, it also
satlsfled the judgment; and 1 loss
resulted to the creditor in consequence
of the asct of the sheriff, his recourse
would be agzinst that afficer end his
sureties uwpon hle officlal bonds # # a"

Consequently, under the facts of Part III, in our opiaion, it
is very probable that the sheriff could be held liable on his bond
to the judgment ercditor, and his taking s post-dated check was

- eértainly en exercise of bad judgment and probably not according

to law. Ve therefore belleve that the sheriff was gullty of an
impropriety within whatever meaning you attach te this tarm.

Finally you 1nqu1ra whether, when the check under the fact
situation set out by you im question 1II, is presented on February
26, and is not paid because of no sccownt in the hank@ has B
eammittad any crime?

It is the apinian-ot this department, under the fact situation
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presented in Question III, that B has committed a crime. We have
held above that the sherlff was guilty of an impropriety in

the post dated check from B. However, we do not believe that this
fact excuses B in glving a post dated cheeck which he sald would
be covered by an account upon and after the date of the post dated
check but which in fact was not good upon the date of the post
date because B did not have any account in the bank upon which the
check was drawn. B gave this check to the sheriff in satisfaction
of the amount called for in the execution and he falled to cover
the check on its post date. The fact that the sheriff was in

error in the check doss not, in our opinion, excuse B, and
Eg lsnliove that B should be charged under the fmihu' Section
95 |

CONCLUSION

It 1s the opinion of this department that the drawer of the
check described in question I has committed a crime and 1is
chargeable under Section 4595, Mo. ReB.A. 1939.

It 1s the further opinion of this department that under
question II the drawer of check has conmitted a crime and is
chargeable under Section Ss Mos ReSede 1939.. ;

Under your question III 1t is the opinion of this department
that the sheriff i1s guilty of an impropriety. Under the second
part of your question III it i1s the opinion of this department
that the drawer of the check has cormitted a crime and is chargeable
under Section 95' Mo. R.S.A. 1939.

Reapectfully submitted,

HUGH P. WILLIAMSON
APPROVED: Assistant Attorney General




