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JUSTICE OF 'l'HE 
.t'EACE: 

A justice of the peace in St . Louis County must 
account for and pay over to the county treasurer 
the ree or f2 . 00 he receives for solemnizing 
a marria ge. 

December 11. 1939 

Honorabl~ Stanley ~allach 
Prosecut i ng Attorney 
St. Louie County 
Clayton- .Miasour1 

Dear Sir 1 

This will acknowledge receipt o~ your letter o~ 
December 4 , 1 939 - as fol lowsa 

"This office desires an opinion ~ram y~ 
office relati ve to t he meaning o~ ~ction 
2 369, Laws of Miaaour1_ 1939, pa ge 341 . 

The question i s . was i t the intention of 
t he legislature to require the varioua 
justices of t he peace in St . Louis County 
to pay over to t he Treasurer of the County. 
the ~ees col lected for their s ervices f or 
t he solemnization of marx iagea?" 

A justice of the peace is authorized to sol emnize 
marriages ( Section 2976 n. s. Mo. 1929 ) and is a l l owed a 
~ee of ~o Dollars ($2 .00 ) f or each solemnization ( Section 
11778 R. s . Mo. 1929) . 

Section 2369- Lawa 1939- page 341, provideal 

•Each Justice of the peace shall pa7 over 
al l ~eea collected for h1a aervicea to the 
treuurer of the county in which he ia 
elected -every t hut.y days, accompanied b y 
a atatement thereo~ aworn to by h~, and 
all other costa collected b7 said Juatice 
of the peace shall be paid. by hia ever7 
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thirty days. aoca,gpanied by like awom 
atatement, to ~e constable of hia dis
trict, who shall be responsible for the 
aame -.nd pay over the same to the partiea 
entitled thereto. as is now required by 
law in caaea of coste collected by or 
paid to said constable." 

It will be ·noted this section divides tbe collections ot 
the juatice into two classes -fees and costs . ~ e are 
not concerned with t he costa here . The s ection requirea 
the Justice to pay over •all feea col~ected for hia 
aervicea" t o t he county treasurer every thi.x•ty days . 

Section 2367, Laws 1939• page 341, provi des f or each 
juatice in cer t a i n c ourtiea t o r i ve a bond c onditioned t hat 
he account for and pay to t he proper of f i cer "all the mnney 
recei ved by h1m by vi r tue of hi a off ice . • 

Thia port i on or the bond condition baa reference to 
the t'ee a and costa required to be accounted for 1n Section 
2369• au.pra. 

The question he- e ia Cleterm ned by aaoertaining whether 
the Two Dollara ($2.00) a Justice ia entitled to charge 
for solemnizing a marriage ia one collected by him for •hia 
aervicea• aa a Justice and •received b y ht. by virtue of 
hia otf1ce." 

Section 11~78• R. s. Ko. 1929• fixes the reea of a 
j uatice in the following language• •Juatice a ~ the peace 
shall be allowed t'eea tor their .aervicea u tollowaa For 
aolemn1•ing a marriage •••• 02 .oo." tn other worda, pe r
rorm1ng marriagea 1a a part of the aervicea ot a justice 
of the peace for which a fee ia t'ixed. 

A justice of the peace is only entitled t o perf orm 
ma1·r iagee b y r eason of t he fact t hat ho holda t he of.t' ice of 
a j uat1ce ol· the peace . In State v . llla t ional Surety Co. 
39 ~ . w. (2nd ) l.c . 5b3 ( Tenn.) it is atated , "' Act done 
virtut e off icii are whel·e they are wi thin the authority of 
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the off"icer . '" In State ex rel v . Lioas 296 &. ' . 431 
(Ko . Sup . ), the point f or aeterm1nation was whether the 
compensation of a circuit Judge aa jUI·y commias1oner 
could be considered in determi ning the feoa a probate judge 
can retain . A probate j udge is entitled to retain i n 
tees a ,sum equal to the salary of the circuit j udge 
"tor a.l ;l. duties by virtue of the office" of circuit 
judge . The court on t his point s a id, l.c. 432 1 

"It is argued that 'the servi ce ot 
a judge as a jury commissioner is not 
a duty by virtue of the ot"l'ice at 
circuit judge . ' The worda ' by virtue, ' 
as uaed, mean 'because or; throughJ 
in pursuance of . ' Stroud's Jud1e1al 
Dieti onaryJ New Standard Dieti onaryJ 
rrebster'a Bew International Dietionar~. 
The e1reu1t j udge ia not appoi nted or 
elected to the poaition or jury cc:m
m1ssioner. No cOIDinis·sion aa jury com
miss i oner 1s issued to him. He takea 
no oa th ot otfiee aa jury co~ss1oner, 
but per forms this m.1n1.ater1al dut,. 
under hie oath aa cir cuit judge . To 
be jury commissioner one must be circu i t 
j udge . W'hen the term or office of the 
circuit j udge expires he ceaaea to be 
jury commiss i uner. 1e think ' the ser
vice of a judge as jury commiasivner 
1a a duty by virtue of the office ot 
circuit j udge,' and so rule . " 

That ease , i n principl e , ia authority f or the instant 
question and it is clear under the r ul e t here announced that 
the fee a juatice is permi~ J ed to receive for sol emnizing 
a mar1· iage is one received " hy virtue ot" h is office . " 

The ease of St . Louis v . Sommers 148 Mo. 398 ia no 
authority f or the instant question. due to the diasimilarity 
in the atatutea involved. The atatute 1n that caae concerned 
the "tees and coats collected 1n said emu~ts , " while the 
atatutea under consideration here concern "all feea• and "all 
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the money" with no quali fication be made aa to the source 
that can be aa id t o c onf ine it to teea received in a 
judicial capacity . 

Th.e refo1·e . i t is our opinion tha t a j ust i c e of the 
peaoe in s t . Lou is County must account for and ay over 
to the county t r e asurer the t ee ot Two Dol lara 2 . 00) 
he r ecei ves f or solemnizing a marria ge . 

~t..e .:noVEl.J z 

w. 3. BURkE 
(Acting ) At .torne y Gene1 a l 

LL.d :RT 

Ve r J truly y oura • 

LAWRBNCE L . BRADLEY 
~iatant Attorney General 


