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COUN'l' IES: -
WARRANTS: 
KUDGMEN'l'S : 
PlHORITl:: · OF PAYMENT : 

Various questions relative o the 
payment of county warrants d of 
judgments obtained on c ount waraants 
and as to the pri ority of spch j udg­
ments over such warran~s discussed . 

Bon. Carl Williamson 
Prosecuting Attorney 
Ripl ey County 
Doniphan• Missouri 

Dear Sirz 

This is in reply to yours of recent 
date wherein you s ubmitted a request aa follows z 

•1. (a) When a County Warrant haa 
been reduced to a circuit court judg­
ment, does t hat warrant lose ita iden­
tity as a warran* and become merged 
i n t he j udgment ao t hat the judgment 
debtor must look to h1s jud~ent aa 
a judoment for collectionJ (b) or does 
he retain all of hi s original .rights. 
claim and statua on the Register Warrant 
(c) or must he wait until all register­
ed warrante for the a ame year in all the 
funds and classes are paid before he can 
look for payment . 

•2. (a) When a county warr ant haa been 
reduced to a circuit court jud~ent. 
and t he treasurer receives the money 
with which to pay said j ud ent warr ant. 
must the Treasurer hold that money 1n 
reserve j ust t he same and pay the warrant 
even t hought it is in j udgmentJ or (b) 
in t hat e vent is t he warrant automatical y 
cancelled on the regi s ter , or mus t t he 
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County Court order it eaneelledJ 
and (e) can the Treasurer go 
ahead and use t he money to pay the 
next warrants in line in the same 
fundJ (d) and if eo, after all the 
warrants in that particular tund have 
been paid for that year, can the 
County Oourt order an7 caah balance 
on hand for t hat fund, transferred · 
to another tund for the aame year. 
to pay unpaid and uncancelled warrants 
1n the other tund, to the exclusion 
of the warrant in Judgment in the 
firs t fund.• 

.It appears from your request, and the 
e~b1t attached thereto, that your Cow.ty haa 
outstanding warrants issued for salaries and tor 
contingent tunda for t he year 19~~. I 

You do not sta te in your request whether 
or not these warrants were within the anticipat~ 
revenue for t hat year or the reason why these w -
rants were not paid . Of course, if the warrants were 
1n exceaa ot t h e anticipated revenue f or the ye 
1933, then under Section 12 of Article X of the 
conatitution they would be void. However. for tte 
purpose ot t his opinion we are aeauming that the e 

.warranta wer e legal and the County Court was act ng 
within ita powers when it iaaued these warrants . 

In your request you apeak ot the regiete l -
1ng of county warrants . Such warrants are oertiti ed 
by virtue of the provision ot section 12139, R. &. 
lftsaouri• 1929 , aa f ollowa a 

• He shall procure and keep a well­
bound book, 1n which be shall make 
an entry of all warrants preaented 
to him for pa:iJDent. which aha.ll have 
been legally drawn for money by t he 
county court of the county of which 
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he is t he treasurer stating correctly 
the date, amount, number, 1n whose 
ravor drawn, by whom presented, and 
the date the same waa preeentedJ and 
all warrants eo preaented shall be 
paid out of the funds mentioned in 
such warrants, and in the order in 
which t hey a~All be presented for 
payment: Pro~ided, however, t hat 
no warrant issued on acctunt or any 
debt i ncurred by any county other 
t han t hose isa~d on account of the 
ordinary and usual expenses of the 
county, shall be paid unti l all 
warr ants iasued for money due from 
the county on ac count of services 
tha t are uswal, and for all expenses 
necessary to maintain the county 
organization for any one year, shall 
have been tully paid and liquidated.• 

It will be noted t hat t he above proviao clauae i 
t he above section prohibits t he payment or an ou~­
standing warr ant until all warr ants issued for m · ney 
due from the county on account of services that re 
uaual and tor all expenses necessary to maintai n the 
county organization for that particular year hav~ ' 
been paid and liquidated. Following that prov1a 
the warrants which you rerer to in yo .r exhibit ould 
not be paid t h is year until all of t he current e -
pensea of the year have been paid and liquidate~~ . 
then if a balance remains they may be paid as her ein-
af'.ter set out,. . I 

The t'irst part ot your request is whethi or 
not a warrant will lose its priority on the reg ater 
book by being reduced to a judgment. We think at 
t his question is fairly well answered 1n the ca e ot 
Douglas County v. Bank of Ava, 333 uo. 1195, 1. c. 
1200, wherein the court s a idt 
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•It 1s evident here that i.f the 
defendant bank had sued plaintiff 
on the ae county warrants drawn on 
and payable out of the county 
revenue for 1930• it would not be 
a complete defense to show that the 
county had no such funds out of which 
to pa7 same. but the atatua ot an,. 
judgment obtained againat the county 
on these warran ta drawn on the 
count7 revenue fund would be ~-
lect to the same 11m1tat10QI tl¥1 
restrictiona as to payment aa the 
warrants themselves and could not 
be enforced against the deposit now 
in question belonging to other .funda.• 

In this caae the at'atua o.f a jud~ent obtained :r 
warrants waa held to be the aame as tba t of the 
warrant under which it waa obtained. That bei.ng 
the caae. it aeema that the fact that wher e a ·~­
rant is i ssued on and a judgment obtained there • 
that the j udgment wou1d take the place of the w -
rant on the register book provided for UDder aa1 
Section 12139• supra. I 

In the case of Sturd1Tant Bank v. Stodd~ 
County. 58 s . w. (2d) 702. 1. c. 704• the cour- t 
said& -... 

• In Iaenhour v. Barton Count,-• 190 
Mo. 163• 170. 88 s . ~. 759• we held 
tht. t county warr ants are mere17 evi­
dences of 1ndebtednesa. and that the 
General Aaeembl7 had the power to 
~rovide• as it did by what ia now 
aection 12171. R. s. 1929• that. when 
any auch warrant is presented for pay­
ment. if there is no money in the 
treasury for auoh purpoae • the 
treaaurer ahal1 ao certit'7 on the back 
ot the warrant. and ahall date and 
subscribe the aame. Section 12139• 
R-. s-. 1.929 (uo.st.Ann. Sec.l2139) • 
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turther provides that •all war­
ranta so preaented ahall be paid 
out o~ the funds mentioned in auch 
warrants , and in the order in which 
they shall be presented f or p~ment.• 
Also we have ruled 1n State ex rel. 
v. Hortsman, 149 o. 290, 295, 50 s . 
w. 811 (opinion disproved 1n aome 
reapects in s tat e .x rel. v. J ohnson, 
162 Mo• 621, 63~, 63 s . w. ~90, but 
reaffirmed 1n t his) , that a j udrment 
founded on a col.Ulty warrant J lvea no 
preference over the warrant aa to 
payment. * * ~ ~" 

In the above citat.ion the court held t hat the ~ 
county warrant is merel y •n e vidence of indebted 
neaa and that a j udnment founded on such a warr t 
Fives no preference over the warrant aa to pay.ment. 
In ot~er words , the jud~nt takes t he same claafi­
ficatlon as to payment aa the warrant had. 

We find questions which are a~lar to 
the ones wh ich you have subl::litted discussed by t t • 
court in the case of State ex rel. v. Jobnaan, 
162 Mo. 621, 1. c. 628 a 

•T.bree propositions are presented& 

~First. Is the s~plua r evenue of a 
county, remaining atter the payment 
of .all current expenses of every kind 
f or t he year ~or whic h auch revenue 
was levied and collected, applicable 
to the payment of outstanding valid 
unpaid county warrants for previous 
yearef 

• s econd. If so, what is the lawful 
method of appl ying such payment! trust 
t he warrants be paid in the order of 
t heir presentation and registration, 
or are t hey payable pro rata to all the 
outst~nd1ng indebtedness! 
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• Third. If such surplus is so 
applicable and i f payable in the 
order of t hei r registration, is it 
the duty of the treasurer to so pay 
them or must the county court first 
distribute the fund f or tne payment 
or such war1·ants before t he treasurer 
can pay any of such warrants f or past 
years• indebtedneaaT 

"These questions must all be answered 
by a construction and interpretation 
of our statut e law on the subj ect in 
t he light of th e Constitution of this 
Stat e. 

"Firat.· A correct answer to the 
first propos! t1on can only be c.U ven . , 
by keeping in view aection 12 or article 
10 of the Con~tution, which orda1na 
tha t 'no county •••••••••• shall be 
allowed to become indebted 1n any 
manner or f or any purpose to an amount 
e ceeding in any year t he !nc~e and 
revenue provided for such year, with-
out t he assent of two-thirds of the 
voters t hereof voting at an election 
to be hel d tor that purpoae}nor, in 
cases l·equir1ng such assent , shall any 
indebtedness be allowed to be incurred 
to an amount including existing in­
debtedness, in t he aggregate exceeding 
five per centum on t he value or t he 
ta..xable property t herein'• 

•It was t hen anticipated that, t hough 
t he county court might not issue war­
rants in e xceaa of t he le-., tor a year'• 
current expenses, and that a creditor 
might rely upon the fact that his coo­
tract was within the amount or reYenue 
levied and provided, and truat to the 
power of the Stat e to enforce ita taxea, 
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at111 it mi ght happen t'ram aome un­
toraeen cauae enough ot' t he eat1-
mated amount of revenue might not be 
collected to pa7 all the warranta 
drawn a ga1na t it in anticipation. 
UDder aueh circumstances it baa never 
been ruled t hat auch a cr editor's 
warrant waa absolutely void and ex­
tinguished by the non-payment in t he 
year in which 1 t waa drawn. On the 
contrary. this court has ot'ten said 
1n no uncertain terms t hat 1 t waa 
valid and payable out of any aurplua 
revenue in the banda of the county 
treasurer t hat mi ght arise in subse­
quent year a. (Randolph v. Knox County, 
114 Mo~ 1421 Andrew county v~ Schell, 
135 Jlo·. loc. cit . 39J State ex rel . 
v. Payne, 151 t.:o. loc. cit. 673 J 
Railroad Co. v. 1-'hornton, 152 Mo. 570, 
Stat e ex r~l . v. Allison• 155 Ho . loc. 
cit. 344J and on this point, Reynold• 
v. Norman. 114 Mo. 509.) 

•Accordi ngly we ans~er the first propo­
sition in the atfir.mativea tha t a war­
r ant valid when 1asued la not rendered 
inval id becauae the revenue provided to 
pay it 1a not collected during the year 
f or which it waa issued, or ia miaappro­
pr1ated by the oft'ieera of t he count7 
f or whose act the holder of the warr ant 
ia not responsible. 

"Second~ We are th~s brought to the 
eecond pJ'O.POa1tiona 1n what order are 
these unpaid warrants to be paid f In 
the order of their registration. or 
pro tanto, i f t here ia not a sufficient 
a~lua t o pa~ allf 

• This must be aolved by t he ata tutea. ~ 
Section 6·771, Revised Statutes 1899 (aec 
3166, R. s . 1889) of the article entitle 
•county Treasurers aiX1 County !iarranta,' 
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provides t hat . ' He (the county 
treasurer) ahal~ procure and keep 
a well bound book in which he shall 
make an entry of 41-ll warrants pre­
sented to hi~ f or payment. which 
shall have been legally drawn tor 
money. by the county cour t of t he 
count y of which he is t he treasurer, 
stating correctly the date, amount, 
number, 1n whose favor drawn, b y 
whom presented, and the d -te the same 
waa presented} and all warrants ao 
presented shall be paid out of the 
funds mentioned in such warrants in 
the order in which they shall be pre­
sented for payment . Provided• how­
ever. that no warrant issued on ac­
count of any C4ebt incurred b~ any 
county other t han t hose issued on 
account of the ordinary and uaual ex­
penses or the count,-• shall be paid 
until all warranta issued f or moner 
due from the county on account ot 
services t hat .are usual, and f or all 
expenses necessary to maintain the 
county organization for any one year , 
shall have been fully paid and liqui­
dated.• 

"This statute was substantially adopted• 
except the proviso therein, in 1855 (R. 
s . 1855, P• 521. sec. 9) . and waa on­
tinued in General Statute 1865• page 
227. section a. 
"In the revision of 1879 t he proviso· 
was added to the section f or t he ob­
vious purpose o£ having the statute 
conform to the Constitution. (R. s . 
1879• sec~ 5370.} I t is f ound in the 
same words 1n the Revised Sta tutea of 
1889 as section 3166 . 

·~• section then had been the law ot 
this State for twenty yeara befo.re the 
adoption of the ConsUtut1on or 1875. 
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Prior to that, it waa not neces­
s ary that a county warrant sh ould 
be drawn upon a special tund or that 
it should bame to the · holder during 
the year ~ which the· indebtedness 
was cr eated. \7hat, t hen, was t he 
eff ect of t he Constitution upon t h is 
section? Ae was ruled in Andrew 
County v. 3ehell1 135 Mo. 31, and St a te 
ex rel .. v. Payne, 161 Mo. 570, that 
section was modif ied by the Constitu­
tion to the extent that thereafter the 
warr ants drawn by the county court in 
any year to meet all the necessary and 
current expenses for tha t year must 
first be paid in fUll 1n the order 
of t heir reaietration, and if a eur-
plus was left, then the section operated 
on all other warrants j ust aa it bad 
prev1oua to the adoption of the Con­
stitution of 1875. In a word, that 
section, in so far only as it c on­
flicted with tbe · prov1sione ot aection 
12 of article 10 of tho Conatitut1on, 
became inoperative b y torce of the 
Constitution ae soon aa it went into 
effect, because inconsis tent therewith. 
But with this exception there is no 
such repugnancy as requires us to hold 
it wae absolutel y repealed, the rule of 
construction being that before 1t shall 
be construed as r epealed by implication 
only, t he two must be ao repugnant t hat 
both can not stand , and, we t h i nk, with 
t h e mod1!'1cation we h ave menti oned, both 
can stand. Such ha s been the opinion of 
the Legislature, we th~, from the tact 
thut this section baa been preserved 
through tbree revisions since the adop- j 
tion of t he Constitution. We conclude 
t h .... t this surplus• after the current e x­
penses !'or t he years 1 895 and 1896 had 
kll been paid, a t once became ~ubj8ct 1 

to t his general statut e, section 31661 
Revised Statutes 1889, (now section 1213~ 
R. s. 1929), which provides a just and 
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equitable rule for t h e payment of 
t he debte of t he counties. :Lhe pre­
ferred right of payment ac cording 
to registration ie not t aken away 
further t han t he changed condition 
wrou:n t by the constitution requires, 
and when the Constitution is read 
i n to and with t hia section, it merely 
changes t he order of payment eo t hat 
t he funds provided for each year' a 
expenses is primarily t he f'und out of 
which warrants drawn for t h ose expenaea 
are to be paid according to their pre­
sentation and registTation in that ~ear, 
and when they are all paid and a aur­
p lua, aa ~n this case., remains, t hen 
it is applicable to unpaid warranta, 
of former years and section 6771, Re­
vised statutes 1899 (Sect1.on 12139 R. 
s . 1929) •· provides the rule or priority 
just •• it did before ita modification 
by the Conati tution of 1875, and the 
surptua is not to be distributed pro 
rata. 

******* ** * * ~* ****~ 

"It was not at all necessary for the 
county court to make any further appro­
priation or the fund befor e the treas­
'urer coul d pay relator's warrant out 
of t his surplus. ~be court is re~uired 
to distribute the current tax into the 
different funds e ach year, and may, in 
proper cases, , transfer moneys trom one· 
fund• when not needed. to another t hat 
is insufficient, but after all the war­
rants for any year have been paid the r e s 
~c provision of law f or distributing 
t n1s surplus into different funds• but 
it is in t he ha·nds of the treasurer, as 
executive off icer, ch·arged by t he statut 
with the duty of d1s~urs1ng t he funds on 
warrants drawn by the county c ourt. and 
ae the warrants have been drawn, all he 
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has to do is to pay them 1n the 
order of their registration when­
eYer he has mone3 enough to take 
up a warrant, as the law makes no 
provision tor a partial paJment 
thereon. but requireJI him to take 
up the warrant 1tselr ae the onl.7 
voucher the law will recognt ze when 
he comes to lll&ke his .. ttlement tw 
p&Jments thereon.• 

under Claaa 6 ot Section 5 of' the County 
Budget Act it ia provided 1n taws of' tus.aouri• 1 33• 
page 344• in part as t~llowa& 

•• • • Nor may ~7 .warrant be 
drawn or &n7 obligation be incur• 
red 1n clua aix until all out­
standing lawful warranta tor prior 
years shall have been paid •. •• * •• 

It will be noted that the lawmake~• 

• 

the Budge Act ~7 the f'ore.gotns aect1on have prov 
tor the pa,.ent or warrant.e such as 70U have dea 
out ot Claaa a. ft11a ae.ct1on turtber ahon that 
waa the intent of the l&WIIlalc•• to carry out the con• 
atitutional p~ov1aJ.on and pro't'i·ao clause of' said aec-
tion 121~9 by providing the. t the caJTent •.xpenae ~ 
the coun~ paid out ot the t1rst tl•• clua·ea of said 
aection 5 ahould be paid befC)re outstanding warr ta 
are paid and, aa atated above. judgments would c 
within the ~ame · claas1t1cat1on &A outatanding w 

In the Jahnaon Ca••• .aupra_. the court atated 
that these t'unda ma7 be tran..terred tram one £ to 
another. but a1'ter all the .arrant• .tor arq 7ear have been 
paid.. there 1a no prov1a1on 1'or 41atr1but1ng th1 aur­
plua into dirte.rent tUDda'. lhe surp~ua 1a then . the 
banda o.r the treuurer and all the tre&aUJ"er ba.a to do 
is to pa7 tha in the order o_:t tlwir reg1atrat1 So 
the warrant• which yoa -d•aer1be in 7our exh1b1t• together 
with the jud@Dent obtained on theae warrant•• it tbe.7 
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are 1eg•1 warrCtta• would be pa,-abl.e ln the ~~ 
1n which they ·are reg.ia~ered on tbe ngiater b 
~nUoned 1n •at.d Section 121H. 

CONCLUSIOB 

From tbe torego1ng• ant1 answering your f 
queatton. will aay that • judgaent debtor who (tb 
a jud@lf'Dt on • c ount,- warraut amat look to hie 
-t; for pa:,.ent ou the .... O.eauee the county 
1a onl7 ewldenoe of ·tbe obllgatlon and the judgm 
conelual•• of lt.. We are turther of the op1n1on 
aY·d• that the Judglaent nWJ.na the - autua 
clala on the regi.etere4 warr&Dt ·that the warrant 
&Dd tbat the Judgment ••,- be pa14 1f f'w:lda are • 
able 1n azq aubaeqU81lt 7eU' 1n the order in whic 
appear• on tbe regiater warrant boat. 

ADawering J'Old' aeeond que.a tJ.on• dl.l ••7 
a1nce the warrant 1e mergad lllto the Judga~~mt 
the Judg,DeDt bol4a the .... place on the warrant -st .. 
tra~1on boolc that th·e warrant ma..., of conraa 1t ou14 
be the 4uQ' ot th-e treaaUl".r to hClld ttu. aone,- zoe,. 
aerYe tor the pa,.ant ot thi.a JuttsDent. We are the7 
ot the op1n1~n ~t ~ waftaDt ~eeord la not au 
.. tlcall7 eaDOel..led•· but the record ahould ehow 
the ju4gaent ~ been obv.l.De4 OD. th1a partlcul 
rant. whlch tak•• the place o~ the warrant. 

W. ar•· 1'urther ~ the op1D10D ~t e1nee 
Judplent tak.. the place o~ the warra:Dt and a inc it 
1a th• 4utJ' ot the trea~r tD pa.7 thea• old ob-1sa­
t1ona 1n the ord•r 1o which ~7 ar• r~latered h1• 
warrant reg1•~•r~ lbat the treaa~er would not 
thor1ae4 to p&'f warrant. out of the arder 1n wh1 
are ~1atered• but 1 t would be the 4u ty of t he 
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treaeur•r to hold back a autr1c1e~at amoUllt to pa 
the judgaent on &D7 warrant be.tore he p&J11 a warr 
on a Jud.giHNlt baaed on a warrant which 1a reg1ate 
at a later date. 

!'IRE • BUB!'Oll 
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Assistant Attorne,- Ge ral 

t . i~ BORD 
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