RCAD DISTRICTS: Special HKoad District may make
levy under Section 8067 R. 3,
Missourl, 1929, for repairing

Roads & Bridges: roads in the district and may
also purchase rock crusher, to
crush rock to be used in re-
peiring sald roads.

February 7, 1941

Kon. R, F. C. wilson, III
Prosecuting Attorney
Platte County

Platte Citty, lilssouri

TR A S T SO

Dear Sir:

This will acknowledge recelpt of your letter
under date of January 17, 1941, requesting the iollow-
ing opinion: '

"In our County, the Parkvilie Benefit
Assessment Special load Listrict Come-
mlissloners desire to levy a tax on

the property in the district for the
purpose of rslslng money for rock
crusher operation, the rock to be uased
on the roeds 1n the district.

“Is it necessary for the board of
Commissloners to caell a special elec-
tion to vote on the levy, or may the
Board, under Section 8067 R.S. Ho.
1929, simply levy general taxes on
the property taxable in the diatrict?"

We are enclosing & copy of an opinidn rendsred
by this department, under date of Harech 7, 1939, to
on, F. k. Brady, Prosecuting Attorney, benton County,
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Missouri, which the wrlter believes will answer your
request. The enclosed opinion holds that 1t does not
require a vote of the people to levy & tax under Sectlon
8067 K. S, Mlssourl, 1929. However, the opinion goes
further by holding that the Commisalon, under Sectlon
8067, supra, cennot levy for construction of rosads,

The writer assumes by the above use of the word
Yconstruction” it is meant to build a new road and not
merely maintaln or repair the roads 1n the district.

In Article 10, Chapter 42, Sectlon 8065 R. S.
Missouri, 1929, under Speclal BRosd Districts, we find
the Commission 1s required to keep all such roads,
bridgeas and culverts in good condltlion, and for such
purposes may rent, lease or buy teams, implements, tools
and mechinery, all kinds of motor power and all things
needed to carry on such work. This Section reads in
part as follows:

)

"Said commissioners i 3 3 ahall have
81l the power, rights and authority
conferred by law upon roesd overseers,
end shall at =all times keep such roads,
bridges and eulverts in as good con-
dition as the means at their command
wlll permit, and for sueh purpose may
employ hands end teams at such compen-

. sation as they shall agree upon; rent,
lease or buy teams, implements; tools
and mechinery; all kinds of motor
power, and all things needed to carry
on such work: Provided, that said com-
missioners may have such road work, or
bridge or culvert work, or any part
thereof, done by contract, under such
regulations as said commlssioners may
prescribe."

Section 8067 R, S. llssouri, 1929, among other
things provides that the board of commissloners shall
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have the power to levy for workihg, repairing and
dragging roads 1n the district. Section 8067, supra,
reads 1in part as followst ’

i
3

"Thie board of commissioners of any
distriet so incorporated shall have
power to levy, for the iconstruction
and meintenance of brldges and cul~
verts in the distriect,; and working,
repairing and drag:ing roads in the
distriet, « = # "
In Barber Asphalt Pav. Co, v, Hezel, 155 Mo, 391,
ls cs 399, the Court defined the words "maintaein" and

"repair" as used in statutes pertaining to maintenance
and repair of streets, in the rollowing manner:

"tThe word "meintain" does not mean
to provide or construct, but means to
keep up; to keep from chenge; to
preserve (Woreest., Dict.,)} to hold
or keep in any particular state or
condition; to keep up (Webst. Dict.).

'In Moon v, ‘Durden, 2 Exch., 21, it was
salds "The verb 'to maintain,'.,.e.e.
signifies to support what has already
been brought into existence.” Sse,
also, Rallroad v, Godmsn, 4 N, E. Rep.
(Ind.) lGSQ

"1%70 repair" means to restore to a
sound or good state after decay, in-
Jury, dilapidetion or pertial destruce
tion. (Websterj Street Rrilway, etec.,
Co., v. Galveston, 69 Tex. leo, cit,
663, See; also, Railroad v, Pittsburg,
80 Pa, St. loc., cit. 76;)
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Y17t will thus be seen that “maeinten-
ance" and "repair" when applied to s
strest prectically mean one and the

same thing.'"

In Boston & M. K. K. v. County Commissioners, 133
N. E. 67,68, the Court saildt

"It should require no authority to show
that the word 'maintain' includes the
word 'repair!,"

Also, in Fuche v. Clty of Cedar Rapids, 139 N, W. 903,
904, the Court heldt ‘

" To 'repair' presupposes the exlistence
of the thing to be repaireéd;” thus we
say tlhie thing needs repairing; the thing
is out of repalr; and so, when we speak
of repalirs, we assume that the thing to
be repaired is in existence, and the
word 'repalir! contemplates an exlsting
structure or thing which has become im=~
perfect by reason of the action of the
elements, or otherwise; and, when we
_repalr, we restore to a sound or good
state, after decay, waste, injury, or
partial destruction, the exlating
structure or thing vhich needs to be
restored to 1ts original condition,
or, in other words, we supply, in the
original existing structure, that which
1s lost or destroyed, and thereby re-
store it to the condition in which it
originally existed, as near as may be.,"
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CONCLUSION,

Therefore, it is the opinion of this department
that the board of commissloners may make a levy
under authority granted in Seetion 8667, supra, to
repalr roads in the distriect, and, 1In this connec=-
tion we ere of the opinion the commission way levy
for the purchase of & rock crusher, when same 1s8 to
be used to crush rock which will be used 1In the re-
peir of sald roads in the dlstrict.

Respectfully submitted,

AUBREY R. HAMMETT, JR.
Asslatant £fttorney General

APPROVED: .

COVELL K. IEWITT ’
(ACTING) ATTORNLY GBNEEAL.




