
ADMINISTRATaNia 'Se~i.on 301, LB.",rs of Missouri 1941, is nrooedural 
,in :character and becomes effective ninety days 
after the adjournment of the Legislature~ · 

November 29, 1941. 

Mr. s. F. Wier 
Judge ot the Probata Court 
Atohieon County 
Rockport, Missouri 

Dear Sir* 

We are in receipt of your letter of November 16th wherein 
you request the opinion of thia department on the following state• 
ment of facts• 

•As ·Probate Judge of Atchison County I desire 
your opinion upon the following facta with 
reference to the hereinafter mentioned atatutea .. 
"Prior to the general election of 1940 one Clark 
H. Gore was public administrator of Atchison 
County. At said general election Mrs. George 
Deatz was elected to that office. She duly quali
fied as such publio administrator on December 6, 
1940. After said qualification of hia auooeaaor, 
Kr. Gore continued in charge or the estates he 
had been handling as public administrator under 
.. otion 301. R. s. Mluour1,. 1939. 

"The late General Aaeembly repealed eaid section 
301 and passed in lieu thereof another section 
relating to public .admini1trators which will be 
found in Laws of Miuouri, 1941, page 286. By 
said new act, public administrators shall, before 

. the first day or the regular tel'm of the Probate 
Court, after the expiration of one year after 
their auoo•ssors in office shall have qualified, 
publish notice of fin•l aettlement for all eatates 
in their charge ae publio administrator in which 
final aett1emen+. c:tan be made during thatte:rm or 
court. Upon the first day of said term the 
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Probate Judge, on hie own motion, shall order 
the public administrator to account for and deliver 
all money, property and papers belonging to estates 
in his hands in which such final settlement cannot 
be made during that te~ of court, to hie auoceeaor 
in ot"fioe. 

"Said ~ot ot 1941, not being passed with an emergency 
clause, ~nt into effect on October 10, 1941. 

"A• Mr. Got-eta suoceseor qualified on December 6 1 
1940, the year mentioned in said new section 301 
would expire on Deoember 6, 1941. 

•Does thie new section ao1 apply to J4'r. Gore, ao 
that he muat publieh notice ot final settlement as 
in aaid section mentioned? The first term of" court. 
at Whieh said settlement could be made ~uld be m,y 
February, 1942, te~ 

"In my opinion said aot or 1941 does apply, and it 
is Mr. Gore'• duty to give proper notioe of" final 
settlement in all eatat~a he had theretofore held as 
public administrator, and my duty under said new 
aeotion 301 to lllllke the order required therein at 
the proper t~. 

"Please give me your opinion in the matter." . 
Section 301, Laws or Missouri 1941, page 286, read• as followsa 

"The public adminia"trator shall before the first 
day or the regular term of the probate court after 
the expiration of one year atter his aucoesaor in 
ot:t'ioe shall haw qualified, publish notioe of' 
final settlement aa 1a provided in Section 229, 
or the Revieed Statutes of Missouri, 1939, for all 
estates in hie charge as public adminietrator i.n 
which final settlement can be made during that 
·term ot court. Upon the first day of said term, 
the Probate Judge Shall upon his own motion, order 
the public administrator to account for and deliver 
all money, property or papers belonging to all 
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estates in his he.nds in Which final settle
ment oan n()t be made during that terJR. or 
court, to hie auoceesor in office, or to the 
heirs of said estate, or to any executor or 
adminiatrator regularly appointed, as pro• 
vided by law, and such accounting and' delivery 
shall be aooompliehed during that term of 
court. Pro'rld•d that when the Public 
Administrator shall turn over the aeseta of 
an estate to hie successor in office, or to 
any other executor or administrator regularly 
appointe4 as is provided by law, and before 
·e;rxy tinal distribution has been made of the 
a .. ei:la of the estat., the Probate J~dge llhall 
allow him compensation based on the proportion
ate part of the aervioee and trouble rendered 
tor the period of time auch Public Administra• 
tor actually served as such administrator,· and 
provided that fluoh compensation for services 
rendered by both the original and succeeding 
adminiatrator who shall complete the ~rk of 
such ad:Jninietration shall not exceed a commie• 
aion of five per cent on personal property and 
all money arising from the sale of r~al estate.• 

Section 301,. R .. s. Yo. 1939, was repealed by the aforesaid 
section and r&ada as follows• 

"When a publio administrator has been ap
pointed t:o take charge of an estate,. he shall 
o.ontinue the administration until finally 
aettled, unle.ae he resigns, dies, h removed 
tor 4ause, or is diacharged in the ordinary 
course of law as the adminiatrator." 

We call attention to the oase of McManus v. Park, 287 No. 115, 
and we her.with quote from the opinion ae follawes 

"The appellant contends that the Aet of 1911 
should be construed so aa to apply only to 
trust estates created after the enactment of 
that lawJ that otherwise it would be unconstitu-
tional, • • • • * * • • • • • • • * • • * • • • 



Mr. S. F. Wier Nov.rober 29, 1941. 

"This argument proceeds upon the theory that 
if it is made to apply to existing trusts and 
trustees it is retrospective in operation. • • •" 

wThia court said in caae of Mainwaring v. Lumber 
Co., 200 Mo. 1. c. '132-'1331 ' · 

'Acta changing remedies 1n any way tha-t do 
not destroy o:r impair vested :rights, are 
excluded from the rule invalidating retro
apeeti ve laws, even when they are intended 
to retroaot.• • • • • • • • • * • • • • • 

"* • • There is no Tested right in a particular 
mode of procedure.• • • • * • • • • • • • • • • 

"In the Abbott Mining Company case, 255 :U:o. 1. o. 
384, this court, Division One said& 

'A ._.ted right in the sense in which the 
term was uaed in the foregoing quotation 
is a property interest in the thing it• 
self whether it exist in contract or poa
eealionJ and it is subject to 'Whatever 
burden may be imposed by the State for the 
general .. lfareJ that is to say, £or the 
enforcement and protection of the rights 
ot all. Law"ii'Providing and regulating 
remedies for the protection and enforoe~ent 
ot legal rights are peculiarly within thia 
rule.• • • • • • • • • • • • • • • • • • • 

"• • • Such trustee has no vested right in the 
manner of accounting for his trust. The 1tatute 
may be construed to affect truat estates and 
~rusteee ereated before ita passage without 
being contrary to the ae~tion of the Constitu-
tion. • • • • • * • • • • • * • • • • • • • • • 
"•• • • In this country. the general rule seems 
to be 1 in accordance with the English, that 
statutes pertaining to the remedy. 1. e., auoh 
as relate to th• course and form of proceedings 
tor the enforoement of a right, but do not a£• 
!'ect the substance of the judgment pronounced. 
and neither directly nor indirectly destroy 
all remedy whatever for the enforcement o!' the 
right, are retrospective,- so as to apply to 
causes of action subsisting at the date of 
their pasaage.• And further quoting !'rom the 
aame authors 'It is said that an aot dealing 



Mr. s. F. Wier - 5 - Bovember 29, 1941. 

with procedure only applies unless the contrary 
intention is expressed, to all actions falling 
within its terms whether oommenoad before or 
after the enactment.• * * * * * * * * * * * * * 
"It has been held by this court that where the 
terms of an aot are a.mbiguoua recourse may be 
had to the title in ascertaining the intention 
of the Legislature. (St.-augh&n v. Meyers. 268 
Mo. 1. c. 588.} * * * • * •• * * ••• * •• 
~e think that a construction of the statute 
under consideration ao aa to make it apply to 
trustees appointed as well aa truet estates 
created, before and arter the_ passage of the 
act, would meet.the evident intention of the 
Legislature, and not do violence to the plain 
meaning of the language used~ • * * * * * * • " 

From the reading of the McManus case, supra, we find that the 
court has logie&lly reasoned that a statute which is procedural 
~n character become• the law of' the case when laid statute becomes 

- effective whioh is ninety days after the adjournment of the Legiala~ 
ture 9 State vs, Schenk, 142 s. W, 263, 238 :Mo. 429. 

Th'e policy of the law as lf&t forth clearly in the Mollanua oaae 
has been adhered to unif'ormily in M1•aour1, and for other citations 
we quote as follows& Ste.te've. Haid._ 52 s. W. (2d). 183 1. o. 186. 

"* * • It ia a wellMsettled rule that, if 
before final decision in a case a new 
statute ae to procedure goes into ef'fect, 
it mu.at from that time govern and regulate 
the prooeedings. Clark v. Railroad, 219 Mo. 
524, 118 s. w. 40. And a like result is 
produced by a change in the construction of 
a statute relating to procedure by a court 
of last resort. • • •" 

State vs. Producers R. R. Company, 111 s. w. (2d) 521, 1. o. 525, 
Aetna Ins. Co~ vs. O'Malley, 118 s. w. (2d) 3, 1. c. 8, 59 c. J. 
paragraph 702, page 1176. 

' 
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From the reading of the aforesaid cases, supra, we must conclude 
that Section 301, Laws of Missouri 1941, is a procedural statute and 
that on the termination of nin~y days after the adjournment-of the 
Legislature said law became effective, and ia ther$fore incumbent upon 
the public administrator referred to in your opinion request, to c~ 
ply with said new Section 301, supra, and to ptibliah notice of final 
aettleJilent as is provided in Section 229, R. s. Mo. 1939. 

CONCLUSION 

We are of the opinion that Section 301, Lawa of Ko. 1941, is 
procedural in character and therefore took effect ninety days after 
the adjournment or the Legislature and immediately beoame effective 
upon all publio administrators, and said public administrator shall 
before the f'irst day of the regular term of the Probate Court "af'ter 
the expiration ot, one year after hie euooeesor in of'fioe shall have 
qualified, publilh notice of final settlement &I is provided in 
Section 229, R. s. Jlo. 1939." 

APPROVEDt 

V.ANE C. muRL0 
(Acting) Attorney General 

BRCaLB 

!espeettully submitted# 

B. RICF-ARDS CREECH 
Assistant AttorneyGeneral ~ 


